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The third edition of this book was inspired by the authors’
desire to help prepare the law students in their quest to become
members of the legal profession. It contains not only the most recent
laws pertaining to Family Law, but also the most recent and relevant
decisions of the Supreme Court. It has been designed in a very simple
way so that the reader will easily understand the law and
jurisprudence cited. Undoubtedly, it will help not only law students
but bar candidates, lawyers, judges, and laymen as well.
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THE CIVIL CODE
R.A. No. 386

Preliminary Title

Chapter 1
Effect and Application of Laws

Article 1. This Act shall be known as the “Civil Code of the
Philippines.” (n)

Concept of Law.

Law, in its general sense (derecho), is defined as the science of
moral laws based on the rational nature of man, which governs his
free activity for the realization of his individual and social ends, and
which by its very nature is demandable and reciprocal. (1 Sanchez
Roman 3). In its specific sense (ley), it is defined as a rule of conduct,
just, obligatory, promulgated by legitimate authority, and of common
observance and benefit. (1bid.).

Concept of Civil Law.

Civil law is defined as the mass of precepts which determines
and regulates those relations of assistance, authority and obedience
existing among members of a family as well as among members of a
society for the protection of private interests. (1 Sanchez Roman 70).

Concept of Civil Code.

A Civil Code is defined as a collection of laws, which regulates
the private relations of the members of civil society, determining the
respective rights and obligations, with reference to persons, things
and civil acts. (1 Tolentino, Civil Code, p. 10, 1974 ed.).



2 PERSONS AND FAMILY RELATIONS Art. 2

Sources of the Philippine Civil Code.
The sources of the Civil Code of the Philippines are the following:
(1) Civil Code of Spain of 1889;

(2) Codes and laws of other countries, such as Spain, the
various States of the United States of America, like
California and Louisiana, France, Argentina, Mexico,
Switzerland, England and Italy;

(8) Judicial decisions of the Supreme Court of the Philippines,
of the U.S.A., Spain and other countries;

(4) Philippine laws or statutes such as the Code of Civil Pro-
cedure (Act No. 190), the Rules of Court, the Marriage Law
(Act No. 3613), The Divorce Law (Act No. 2710), the Fam-
ily Code (E.O. No. 229, as amended by E.O. No. 227), and
the Inter-Country Adoption Law (R.A. No. 8043);

(5) Works of jurists and commentators of various nations;
(6) Filipino customs and traditions; and

(7) The Code Commission itself. (See: Report of the Code
Commission, pp. 2-3).

Article 2. Laws shall take effect after fifteen days following
the completion of their publication either in the Official Gazette or
in a newspaper of general circulation in the Philippines unless it is
otherwise provided. This Code shall take effect one year after such
publication. (As amended by E.O. No. 200). (1a)

Rules on effectivity of laws.

From a reading of the provisions of Article 2 of the New Civil
Code, as amended by Executive Order No. 200, a law shall take effect
on the sixteenth day. This is so because in counting a period, the
first day shall be excluded and the last day shall be included. (Art.
13, NCC).

Under E.O. No. 200, a law can now take effect if published in
a newspaper of general circulation. This is a departure from the old
rule. The reason for the law is that, newspapers could better perform
the function of communicating the laws to the people as they are
easily available, have a wider readership and come out regularly.
(Tanada vs. Tuvera, December 29, 1986).
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CHAPTER I — EFFECT AND APPLICATION OF LAWS

The phrase “unless otherwise provided” means not the publica-
tion, but it refers to the date of effectivity. The phrase does not dis-
pense with publication. So, if a law provides that it shall take effect
immediately, there is still a need for its publication. It can likewise
provide that it shall take effect one year after its publication.

The requirement of publication goes into the due process clause.
For, it would amount to lack of due process if a law would take effect
without it being published. Once published the people are presumed
to have knowledge of the law, even if they have not read it.
Presumptive knowledge is sufficient. Actual knowledge is not
necessary for as long as the people comply with it as a rule of conduct.

Publication is indispensable in every case, but the legislature
may in its discretion provide that the usual fifteen-day period shall
be shortened or extended. For example, the Civil Code did not become
effective after fifteen days from its publication in the Official Gazette
but “one year after its publication.” The general rule did not apply
because it was “otherwise provided.” (Tafiada vs. Tuvera, G.R. No.
63915, 29 December 86). But while the law may shorten the period,
the requirement of publication is still indispensable. Thus, the law
may provide that it shall take effect after five (5) days following the
completion of its publication.

The publication clause cannot be dispensed with. The omission
would offend due process insofar as it denies the public knowledge of
the law that is supposed to govern it. If the legislature could validly
provide that a law shall become effective immediately upon its
approval even if it is not published (or after an unreasonable short
time after publication), persons not aware of it would be prejudiced.
They could be so, not because they failed to comply with it, but simply
because they did not know that it exists. This is true not only of penal
laws but also of non-penal laws, like a law on prescription which
must also be communicated to the persons they may affect before
they can begin to operate. (Tanada vs. Tuvera, G.R. No. 63915, 29
December 86). But internal rules of certain offices do not need to be
published as required by the law. It is enough that they are
circularized within the office concerned.

All statutes, including those of local application and private laws
shall be published as a condition for their effectivity, which shall begin
fifteen days after publication, unless the legislature fixes a different
effectivity date. (Tafiada vs. Tuvera, G.R. No. 63915, 29 December
86).
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Covered by these rules are presidential decrees and executive
orders promulgated by the President in the exercise of legislative
powers, whenever the same are validly delegated by the legislature
or, at present, directly conferred by the Constitution. Administrative
rules and regulations must also be published if their purpose is to
enforce or implement existing law pursuant also to a valid delegation.
(Tanada vs. Tuvera, G.R. No. 63915, 29 December 86).

Rules on interpretative regulations.

Interpretative regulations and those merely internal, i.e., those
that regulate only the administrative agency’s personnel and not the
public, need not be published. Neither are the so-called letter of in-
structions issued by administrative superiors concerning their du-
ties. (Tanada vs. Tuvera, G.R. No. 63915, 29 December 86).

The Office of the Ombudsman and the Department of Justice
entered into an internal arrangement outlining the authority of the
prosecutors of the DOJ and the Office of the Ombudsman in the
conduct of preliminary investigation. Senator Gregorio Honasan and
others were charged with violation of Article 134-A of the Revised
Penal Code for the offense of “coup d’etat.” The Panel of Investiga-
tors of the DOJ sent a subpoena to the Senator for Preliminary In-
vestigation. He contended that the Ombudsman has jurisdiction to
conduct the preliminary investigation because he is a public officer
with a salary Grade 31 so the case falls exclusively within the
jurisdiction of the Sandiganbayan. The DOJ contended that pursuant
to OMB-DOJ Joint Circular No. 95-001 the DOJ has jurisdiction
although concurrent with the Office of the Ombudsman. He contended
that the Circular is ineffective because it was not published. In
brushing aside his contention, the Supreme Court said:

“Petitioner’s contention that OMB-DOJ Joint Circu-
lar No. 95-001 is ineffective on the ground that it was not
published is not plausible. We agree with and adopt the
Ombudsman’s dissertation on the matter, to wit:

Petitioner appears to be of the belief, although NOT
founded on a proper reading and application of
jurisprudence, that OMB-DOJ Joint Circular No. 95-001,
an internal arrangement between the DOJ and the Office
of the Ombudsman, has to be published.

As early as 1954, the Honorable Court has already
laid down the rule in the case of People vs. Que Po Lay, 94
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Phil. 640 (1954) that only circulars and regulations which
prescribed a penalty for its violation should be published
before becoming effective, this, on the general principle
and theory that before the public is bound by its contents,
especially its penal provision, a law, regulation or circular
must first be published and the people officially and
specifically informed of said contents and its penalties, said
precedent, to date, has to yet been modified or reversed.
OMB-DOJ Joint Circular No. 95-001 DOES NOT contain
any penal provision or prescribe a mandatory act or
prohibit any, under pain of penalty.

What is more, in the case of Tariada vs. Tuvera, 146
SCRA 453 (1986), the Honorable Court ruled that:

Interpretative regulations and those merely internal
in nature, that is, regulating only the personnel of the
administrative agency and not the public, need not be
published. Neither is publication required of the so-called
letters of instructions issued by administrative superior
concerning the rules or guidelines to be followed by their
subordinates in the performance of their duties.

OMB-DOJ Joint Circular No. 95-001 is merely an
internal circular between the DOJ and the Office of the
Ombudsman, outlining authority and responsibilities
among prosecutors of the DOJ and of the Office of the
Ombudsman in the conduct of preliminary investigation.
OMB-DOJ Joint Circular No. 95-001 DOES NOT regulates
the conduct of persons or the public, in general.

Accordingly, there is no merit to petitioner’s submis-
sion that OMB-DOJ Joint Circular No. 95-001 has to be
published.” (Gregorio Honasan II, G.R. No. 159747, April
13, 2004).

Publication must be in full.

The publication must be in full or it is no publication at all,
since its purpose is to inform the public of the contents of the laws.
(Tanada vs. Tuvera, G.R. No. 63915, 29 December 86).

No need to publish Supreme Court decisions.

In Roy vs. CA, G.R. No. 80718, January 29, 1988, a question
was raised before the Supreme Court whether there is a need to
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publish decisions of the Court in the Official Gazette. The Supreme
Court said that there is no law that requires the publication of
Supreme Court decisions in the Official Gazette before they can be
binding and as a condition to their becoming effective. It is the
bounden duty of a lawyer in active law practice to keep abreast of
decisions of the Supreme Court particularly where issues have been
clarified, consistently reiterated, and published in the advance reports
of the Supreme Court Reports Annotated (SCRA), the Supreme Court
Advanced Decisions (SCAD) and law journals.

Thus, one may not cogently contend that the rule enunciated in
the Habaluyas case (that a motion for extension of time to file motion
for reconsideration does not stay the running of the appeal period)
should not be applied, owing to the non-publication of the Habaluyas
decision in the Official Gazette as of the time the subject decision of
the Court of Appeals was promulgated.

Unpublished presidential issuances ordered published in
Official Gazette.

Article 2 of the New Civil Code provides that laws shall take
effect after fifteen (15) days following the completion of their
publication in the Official Gazette, unless otherwise provided. This
has been amended by Executive Order No. 200 to the end that laws
may become effective after 15 days following the completion of their
publication in the Official Gazette or in any newspaper of general
circulation in the Philippines, unless it is otherwise provided.

One of the controversial cases in 1985 was Tariada, et al. vs.
Tuvera, et al. (G.R. No. L-63915, April 24, 1985, 136 SCRA 27). There,
petitioners sought a writ of mandamus to compel respondent officials
to publish in the Official Gazette various presidential decrees, letters
of implementation and administrative orders. Respondent officials
contended, inter alia, that publication in the Official Gazette is not
a sine qua non requirement for the effectivity of laws where the laws
themselves provided for their own effectivity, invoking Art. 2 of the
New Civil Code which states that laws shall take effect after fifteen
days following the completion of their publication in the Official
Gazette “unless it is otherwise provided.” The High Court, in the
majority opinion penned by Justice Venicio Escolin, said that
respondents’ argument “is logically correct only insofar as it equates
the effectivity of laws with the fact of publication,” but considered in
the light of other statutes such as Sec. 1 of Commonwealth Act No.



Art. 2 THE CIVIL CODE 7
CHAPTER I — EFFECT AND APPLICATION OF LAWS

638 (which provides that there shall be published in the Official
Gazette [1] all important legislative acts and resolutions of a public
nature x x x; [2] all executive and administrative orders and
proclamations, etc.), the conclusion is easily reached that said Article
2 of the Civil Code “does not preclude the requirement of publication
in the Official Gazette, even if the law itself provides for the date of
its effectivity.” The clear object of Sec. 1, C.A. No. 638, is to give the
general public adequate notice of the various laws which are to
regulate their actions and conduct as citizens. Without such notice
and publication, there would be no case for the application of the
maxim “ignorantia legis non excusat.” It would be the height of
injustice to punish or otherwise burden a citizen for the transgression
of a law of which he had no notice. Hence, the Court ordered
respondents “to publish in the Official Gazette all unpublished
presidential issuances which are of general application, and unless
so published, presidential issuances have no force and effect.”

Effectivity of the Civil Code.

In a series of cases, the Supreme Court said that the Civil Code
of the Philippines took effect on August 30, 1950, one year after its
publication in the Official Gazette as required by Article 2 of the Civil
Code. (See: Lara vs. Del Rosario, 94 Phil. 778; Raymundo vs. Pefias,
96 Phil. 311; Camporedondo vs. Aznar, 102 Phil. 1055).

Such decisions of the Supreme Court on the effectivity of the
Civil Code have been criticized in that what the law provides is that
the Civil Code of the Philippines shall take effect one year after the
completion of its publication in the Official Gazette. Records show
that it was published in the June 1949 Supplement of the Official
Gazette to which its Editor certified that the supplement containing
its publication was released for circulation on August 30, 1949. It
has been said that if the basis for computing the one-year period is
the date of publication, the effectivity is June 30, 1950. But if the
date to be reckoned with is the date of release for circulation of the
Supplement which contained the publication, then, the effectivity is
August 30, 1950. It must be noted that in the above-cited cases, the
Supreme Court said that the Civil Code took effect on August 30,
1950, one year after the release of the supplement for circulation.
The Family Code likewise took effect on August 3, 1988, one year
after its publication.
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Article 3. Ignorance of the law excuses no one from compli-
ance therewith. (2)

Basis of Rule.

This rule of law is based upon the assumption that evasion of
the law would be facilitated and the successful administration of
justice defeated if persons accused of crimes could successfully plead
ignorance of the illegality of their acts. (20 Am. Jur. 209, 210).

This rule applies in criminal as well as in civil cases. If igno-
rance of the law is a valid excuse for its non-performance or compli-
ance, then, it would be very easy for a person to escape scot-free from
liability for the commission of a wrong. The reason is founded on
public policy.

Why the law proscribes ignorance of law as defense.

Ifignorance of the law is a valid defense, then, anyone can evade
criminal and civil liability by claiming that he does not know the
law. It would create a chaotic society. It would invite deception, pro-
mote criminality.

It must, however, be remembered that mistakes in the applica-
tion or interpretation of difficult or doubtful provisions of law may
be the basis of good faith. (Articles 526, 2155, NCC).

Ignorance of the law must not, however, be confused with mis-
take of facts. Ignorance of fact may excuse a party from the legal
consequences of his acts or conduct, but not ignorance of the law.

Presumption of knowledge of law.

Everyone is conclusively presumed to know the law. (U.S. vs.
De la Torre, 42 Phil. 62). As explained earlier, even if the people have
no actual knowledge of the law they are presumed to know it after
the publication.

Foundation of law.

Being a general principle, founded not only on expediency and
policy but on necessity, there is no ground why Article 3, should be
relaxed. If the rule were otherwise, the effect would involve and
perplex the courts with questions incapable of any just solution and
would embarrass it with inquiries almost interminable. (Zulueta vs.
Zulueta, 1 Phil. 254).
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Principle and rule of knowledge of the law applied.

It is an express legal rule that ignorance of the law is not an
excuse for failure to comply therewith nor does it excuse anyone from
compliance thereto. (U.S. vs. Gray, 8 Phil. 506). Thus, the allegation
of the defendant that he was not acquainted with the provisions of
the Municipal Code as to the residence required of an elector cannot
be sustained, nor does it constitute an exemption, inasmuch as, ac-
cording to this article, ignorance of the law does not excuse a person
from compliance therewith. (U.S. vs. Deloso, 11 Phil. 180). Likewise,
ignorance of the existence of the prohibitory provisions of the Opium
Law is no excuse for the unlawful possession of opium. (U.S. vs. Chimo
Que-Quenco,12 Phil. 449).

These rulings, however, do not alter the presumption that a
person is innocent of crime or wrong until the contrary is proved
since this presumption is applicable in criminal as well as in civil
cases. (Sociedad Dalisay vs. Delos Reyes, 55 Phil. 452). In civil cases
particularly, the defendant is presumed to be innocent of the wrong
charged until the contrary is proved by preponderance of evidence.
Thus, fraud is not presumed unless facts are proved from which fraud
may be inferred legally or logically. (Gana vs. Sheriff, 36 Phil. 236;
De Roda vs. Lalk, et al., 48 Phil. 104). And the presumption of inno-
cence includes that of good faith, fair dealing and honesty. (Jacinto
vs. Arellano, 48 Phil. 570; Benedicto vs. F.M. Yap Tico & Co., 46 Phil.
753; Lao vs. Lee Tim, 46 Phil. 739).

Rule applies to local laws; foreign laws should be specifically
pleaded.

The provisions of this article refer only to laws of the Philip-
pines. For generally there is and there should be no conclusive pre-
sumption of knowledge of foreign laws. (Phil. Mfg. Co. vs. Union Ins.
Society of Canton, 42 Phil. 845; Adong vs. Cheong Seng Gee, 43 Phil.
43; Lim vs. Col. of Customs, 36 Phil. 472). Courts will not take judi-
cial notice of foreign laws; nor if the laws of the United States Con-
gress nor of the various states of American Union; said laws must be
proved like any other matter of fact. (Ching Huat vs. Co Heong, L-
1211, January 30, 1247). Thus, with respect to foreign laws, igno-
rance of fact can be a good defense. The reason for the rule is that,
foreign laws do not prove themselves in the Philippines. They must
be proven as facts according to the rules of evidence. (Garcia vs. Recio,
G.R. No. 138322, October 2, 2002; Republic vs. Orbecido III, G.R.
No. 154380, October 5, 2005).
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Ignorance of law distinguished from ignorance of fact.

A principle on which all the courts agree is that ignorance of the
law is not an excuse for a criminal act. The fact that a person hon-
estly believes that he has a right to do what the law declares to be
illegal will not affect the criminality of the act. (U.S. vs. Balint, 258
U.S. 250, 66 L. ed. 604, 42 S. Ct., 301). An intention of the accused to
keep within the law, but to get as near the line as possible, will not
help him if in fact he violates the law. It merely means that he mis-
conceived the law. (Horing vs. Dist. of Colombia, 254 U.S. 135, 41 S.
Ct. 53). On the otherhand, since criminal intention is of the essence
of crime, if the intent is dependent on a knowledge of particular acts,
a want of such knowledge, not the result of carelessness or negligence,
relieves the act of criminality. (Gordon vs. State, 52 Ala. 308, 33 Am.
Rep. 575). This rule based on another rule of the common law, of a
very general application, to the effect that there can be no crime when
the criminal mind or intent is wanting; and therefore, when that is
dependent on a knowledge of particular facts, ignorance or mistake
as to these facts, honest and real, not superinduced by the fault or
negligence of the party doing the wrongful act, absolves from crimi-
nal responsibility. (Dotson vs. State, 62 Ala. 141, 34 Am. Rep. 2).

When presumption of knowledge of fact irrebuttable.

Under the rule of notice in connection with the sale of lands
covered by Land Registration Law and by Torrens Title, it is conclu-
sively presumed that the purchaser has examined every instrument
of record affecting his title. He is charged with notice of every fact
shown by the record and is presumed to know every fact which an
examination of the record would have disclosed. This presumption
cannot be overcome by proof of innocence or good faith. (Legarda vs.
Saleeby, 31 Phil. 590). The rule that all persons must take notice of
what the public record contains is just as obligatory upon all persons
as the rule that all men must know the law; that no one can plead
ignorance of the law, nor does ignorance of the procedural law ex-
cuse anyone. (Zulueta vs. Zulueta, 1 Phil. 254).

Article 4. Laws shall have no retroactive effect, unless the
contrary is provided. (3)
Concept of retroactive or retrospective law.

A retroactive or retrospective law is one which looks backward
or contemplates the past; one which is made to affect acts or transac-
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tions occurring before it came into effect, or rights already accrued,
and which imparts to them characteristics, or ascribes to them ef-
fects, which were not inherent in their nature in the contemplation
of law as it stood at the time of their occurrence. (Black on Interpre-
tation of Laws, 380). Although this is the generally accepted defini-
tion of the term (Keith vs. Guedry, 114 S.W. 392; Merrill vs.
Sherburne, 1 N.H. 199, 8 Am. December 52), used by and in courts
in a wide and general sense; however, in discussions concerning the
constitutional validity of particular statutes, and in relation to con-
stitutional prohibitions against the enactment of retrospective law
generally, the term is taken in a somewhat narrower sense, and is
applied to laws which take away or impair the obligation of contracts,
or which create a new obligation, impose a new duty, or attach a new
disability in respect to transactions or considerations already past.
(Sturges vs. Carter, 114 U.S. 511, 5 Sup. Ct. 1014, 29 L. ed. 240). But
a statute cannot properly be called retrospective merely because a
part of the requisites for its operation may be drawn from a time
antecedent to its passage (Queen vs. Inhabitants of St. Mary, 12 Q.
B. 120), nor because its operation may in a given case depend on an
occurrence anterior to that date. (In re Scott, 126 Fed. 981). Thus,
for example, an act is not retrospective to the event on which it is to
operate, although, in the particular case, the relation of husband and
wife existed before the taking effect of the act. (Noel vs. Ewing, 9
Ind. 37). Nor can this term be applied to a statute, though it acts on
past transactions, or an existing state of facts, if it gives to persons
concerned an opportunity to comply with its directions before its
penalties attach. (State ex rel. Hickman vs. Tontine Mercantile Co.,
184 Mo. 82 S.W. 1075). On the other hand, a prospective interpreta-
tion denies to the statute any applicability to such facts and causes
as shall arise after its passage. (Black Interpretation of Law 381).

Prospective operation of laws.

It is a rule of statutory construction that all statutes are to be
considered as having only a prospective operation, unless the pur-
pose and intention of the lawmaking body give them a retrospective
effect is expressly declared or is necessarily implied from the lan-
guage used. (Ancajas vs. Jacosalem, 24 Phil. 220). The universally
accepted rule is that a Constitution, as any other statute, has no
retroactive effect except when it so expressly provides, and the Con-
stitution of the Philippines certainly does not do so, much less if it
affects vested rights. (Espiritu vs. San Miguel Brewery, et al., 63 Phil.
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615). In case of doubt in this regard, the doubt must be resolved
against the retrospective effect. (In Re Riosa, 39 Phil. 23).

Usury laws prospectively construed; consideration of prior
occurrences permitted.

Usury laws, ordinarily, are to be construed prospectively and
not retrospectively. Nevertheless, the courts may look into prior oc-
currences in order to understand the particular fact which is claimed
to be a violation of the law, and in order to ascertain the criminal
intent. (U.S. vs. Tan Quineo Chua, 39 Phil. 552).

Exceptions to the rule of prospectivity.

The rule that laws have no retroactive effect is subject to cer-
tain exceptions or modifications among which are:

1. Penal laws favorable to the accused. — Penal laws
shall have a retroactive effect in so far as they favor the person guilty
of a felony, who is not a habitual criminal, as this term is defined in
Rule 5 of Article 62 of the Penal Code, although at the time of the
publication of such laws a final sentence has been pronounced and
the convict is serving the same. And the provisions of this article
(Art. 22 of the Revised Penal Code), are applicable even to special
laws which provide more favorable conditions to the accused. Thus,
for example, if a special law provides that a certain offense also
penalized under a special law (violation of the Election Law) pre-
scribes in two years, this prescriptive law will be applicable even to
those offenders who committed the crime prior to its promulgation.
(U.S. vs. Soliman, 36 Phil. 5). In a case in which the law which pre-
scribes a penalty for the commission of a certain crime is repealed
and the new law provides a new and different penalty for the com-
mission of that crime, the penalty which should be imposed upon the
person who committed the crime prior to promulgation of the repeal-
ing law is that which is more favorable to the offender. (People vs.
Moran, 44 Phil. 387). It may be recalled that in accordance with the
provisions of the old Penal Code, seduction was a private crime and
only the aggrieved party or her representative was entitled to pros-
ecute or pardon the offender. However, Act No. 1773 amending this
provision of the old Code made this crime a public crime which can
be prosecuted by the government. In a certain case, it was held that
the acts having been committed while the old law was still in force
and the latter being more favorable to the defendant than Act 1773,
the crime should be governed by the provisions of the Penal Code,
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the right of remission or pardon on the part of the offended party
available under the Penal Code but expressly forbidden under the
amendment, being in the opinion of the court favorable to the of-
fending party. (U.S. vs. Hocbo, 12 Phil. 304; U.S. vs. Cuna, 12 Phil.
241; U.S. vs. Tonga, 15 Phil. 43). The rule, however, of retroactivity
of penal laws if they favor the accused is not applicable when the
later law expressly provides that its provisions should not be appli-
cable to pending actions or to existing causes of action. (Tavera vs.
Valdez, 1 Phil. 468). Neither the Constitution nor the statutes, ex-
cept penal laws favorable to the accused, have retroactive effect in
the sense of annulling or modifying vested rights, or altering con-
tractual obligations. (China Ins. & Surety Co., Inc. vs. Judge of the
CFI Manila, et al., 63 Phil. 320).

Penal laws, therefore, cannot be made retroactive with respect
to a crime, or other offense, unless they are favorable to the person
accused. And a statute ought not to receive a construction making it
act retrospectively, unless the words used are so clear, strong and
imperative that no other meaning can be annexed to them, or unless
the intention of the Congress or Legislature cannot be otherwise
satisfied. (Segobia vs. Noel, 47 Phil. 543).

2.  Remedial and procedural statutes. — Laws have no
retroactive effect except when they refer to a matter of procedure or
is passed for the sake of convenience, and does not affect substantial
rights. (Aguillon vs. Dir. of Lands, 17 Phil. 506; Montilla vs.
Agustinian Corp., 24 Phil. 220). Except in case of remedial statutes
and those which relate to procedure in the courts, it is a general rule
that acts of the Legislature or of Congress will not be construed as
to make them operate retrospectively, unless the lawmaking body
has explicitly declared its intention that they should so operate, or
unless such intention appears by necessary implications from the
nature and words of the act so clearly as to leave no room for a rea-
sonable doubt on the subject. The reason for this rule is the general
tendency to regard retrospective laws as dangerous to liberty and
private rights, on account of their liability to unsettle vested rights
to disturb the legal effect of prior transactions. Having in mind this
reason it was thus held in a case that laws procedural in nature may
operate retrospectively. (Guevarra vs. Laico, 64 Phil. 144). Likewise,
it was held that statutes making changes in remedies or procedure
are within the discretion of the Legislature or the Congress and are
valid as long as they do not infringe vested rights. (Concepcion vs.
Garcia, 54 Phil. 81). An amendatory statue increasing the rate of
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retirement pensions for teachers does not operate to augment pen-
sions granted prior to its enactment. (Derkum vs. Pension and In-
vestment Board, 62 Phil. 171).

3. Special express mandate of law. — When a new act
expressly provides that it shall have retroactive effect, and no con-
stitutional question is involved, then the law is given its retroactive
or retrospective effect. (Gov’t. of the Phil. vs. Standard Oil Co., 20
Phil. 30). It is also given a retroactive effect when that effect is nec-
essarily implied from its language or is necessarily intended. For
instance, Commonwealth Act No. 682, commonly known as the
People’s Court Act, passed on September 25, 1945, and purposely
intended and aimed at giving a speedy public trial of political offend-
ers who were detained by the Commander-in-Chief of the Armed
Forces of the United States in the Philippines. It is clear that said
Act is to look back and take effect upon persons and acts that took
place three years before its passage. So also is the act that created
the International Court of Justice that tried war criminals at
Nuremberg.

4. Statutes creating new rights. — The principle that a
new law shall not have any retroactive effect only governs the rights
arising from acts done under the rule of the former laws but if the
right be declared for the first time by subsequent law it shall take
effect from that time even though it has arisen from acts subject to
the former law, provided that it does not prejudice another acquired
right of the same origin. It is well known that hereditary rights are
not born nor does the will produce any effect except from the mo-
ment of the death of the person whose inheritance is concerned. (Bona
vs. Briones, 38 Phil. 276).

If a right is created for the first time, like proof of filiation by
way of “open and continuous possession of the status of an illegiti-
mate child” which was not present in the Civil Code, yet, it was in-
corporated in Article 172 of the Family Code, such law can be given
retroactive effect. The condition is that, it must not impair vested
rights. (Castro vs. CA, G.R. Nos. 50974-75, May 31, 1989).

5. Curative statutes. — The term “curative statutes,” refer
to those which undertake to cure errors and irregularities in judicial
or administrative proceedings, and which are designed to give effect
to contracts and other transactions between private parties which
otherwise would fail of producing their intended consequences by
reason of some statutory disability or the failure to comply with some
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technical requirement. (Mc Surely vs. Mc Grew 140 Iowa, 163, 118
N.W. 415). Thus, it is seen that curative statutes are necessarily
retroactive. Curative statutes, whether relating to judicial or admin-
istrative action, or to the transaction of private parties, are intended
to operate upon past facts or acts, and are therefore necessarily ret-
rospective. Such statutes can be applied only in cases where the
particular defect, omission, or irregularity to be cured is of such a
nature that the legislature might competently have dispensed with
it or rendered it immaterial in advance; and they must be so restricted
as not to transgress any positive provisions of the constitution or
interfere with vested rights of third persons. (Black on Interpreta-
tion of Laws, 418).

Constitutional considerations on ex post facto law and on a
bill of attainder.

An ex post facto law is one which makes an action done before
the passing of the law, and which was innocent when done, criminal,
and punishes such action; or which aggravates a crime, or makes it
greater than it was when committed or which changes the punish-
ment and inflicts a greater punishment than the law annexed to the
crime when it was committed; or which alters the legal rules of evi-
dence, and receives less or different testimony than the law required
at the time of the commission of the offense, in order to convict the
offender. A Bill of Attainder is a legislative act which convicts per-
sons of and punishes them, for, crimes without judicial trial. It de-
clares the blood of such persons corrupted and devoid of all heritable
quality. Attainder is extinction of civil rights and capacities which
takes place whenever a person who has committed treason or felony
receives sentence of death for his crime. The effect of attainder upon
a felon is, in general terms, that all his estates, real and personal, is
forfeited, that his blood is corrupted, so that nothing passes by in-
heritance to, from or through him.

If a retrospective statute is in the nature of an ex post facto law
or a bill of attainder, or if it impairs the obligation of contracts or
divests vested rights, or if all retrospective laws are specifically for-
bidden by the constitution of a particular state, such an act will be
unconstitutional and void, but not otherwise. If giving to a statute a
retrospective operative would make it conflict with the constitution,
in one or any of the ways above-mentioned, such will be avoided, if
possible, by construction. Hence both bills of attainder and ex post
facto laws are specifically prohibited by our constitution. They are
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both included in the category of retrospective laws. However, it should
be noted that a bill of attainder or an ex post facto law is always
retrospective; but not all retrospective laws are bills of attainder or
ex post facto laws. (Black on Interpretation of Laws, 382).

Statutes impairing vested rights.

When the effect of giving to a statute a retrospective construc-
tion would be to make it destroy or impair vested rights, such con-
struction will be avoided, and the statute will be held to apply to
future acts and cases only, provided, that this can be done by any
reasonable interpretation of the language used by the legislature.
The courts uniformly refuse to give to statutes a retrospective opera-
tion, whereby rights previously vested will be injuriously affected
unless compelled to doubt that such was the intention of the legisla-
ture. (Chew Heong vs. U.S., 112 U.S. 536). The rule is that a statute
affecting rights and liabilities should not be so construed as to act
upon those already existing, and it is the result of the decisions that
although the words of a statute are so general and broad in their
literal extent as to comprehend existing cases, they must yet be so
construed as be applicable only to such as may thereafter arise, unless
the intention to embrace all is clearly expressed. (In re Protestant
Episcopal Public School, 58 Barb. [N.Y.], 161). Thus, again, a statute
providing for the forfeiture of that part of an estate whereon waste
is committed by the tenant for life cannot be construed to affect life
estates existing at the time of its enactment. (Kent vs. Bently, 3 Ohio
December 173).

Statutes imposing penalties and liabilities.

A statute imposing a new penalty or forfeiture, or a new liabil-
ity or disability, or creating a new right of action, will not be con-
strued as having a retrospective operation, if such consequences can
fairly be avoided by interpretation. (61 Right vs. Southern Ry. Co.,
[C.C.]1 80 Fed. 260). So, also, a revenue act imposing penalties upon
delinquent taxpayers should not be so construed as to affect persons
who became delinquent before the statute took effect. (Bartruff vs.
Remy, 15 Iowa 257).

Prospectivity of laws is the general rule.

As a general rule, laws shall have prospective effects only. There
are, however, certain exceptions, such as:

a) when the law provides for its retroactivity;
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b) when the law is penal in nature and which is favorable to
the accused who is not a habitual delinquent or recidivist;

¢) when the law is procedural in nature;
d) when it creates new substantive rights;
e) when the law is curative in nature;

) when it is interpretative of other laws.

Statutes regulating the procedure of the courts will be construed
as applicable to actions pending and undetermined at the time of
their passage. Procedural laws are retrospective in that sense and to
that extent. (Mun. Gov’t. of Coron vs. Carifio, G.R. No. 65894, Sep-
tember 24, 1987). This is so because there is no vested right in the
rules of procedure.

In Oriental Assurance Corp. vs. Solidbank Corp., G.R. No.
139882, August 16, 2000, the Supreme Court once again said the
generally accepted rule that procedural rules are applicable retroac-
tively. While under the old Rules, the payment of the docket fee was
not required upon the filing of the notice of appeal, the present rule
requires such payment. (Sec. 4, Rule 41). This rule is retroactive even
if the case was governed by the old rule. If there is no payment of the
same, the case can be dismissed pursuant to Rule 50, Sec. 1 of the
Rules of Court.

It was contended that the retroactive effect of the Rules would
impair vested rights under the old Rules as the old rule merely re-
quired the payment of the docket fee within 15 days from receipt of
the notice from the CA clerk of court that the record on appeal has
been received.

It was ruled that the retroactive effect or application of proce-
dural rules to pending cases is undoubtedly well settled. (People vs.
Sumilang, 77 Phil. 764; Alday vs. Camilon, 120 SCRA 521; Lim Law
vs. Olympic Sawmill Co., 129 SCRA 439; Bernardo vs. CA, 168 SCRA
439; Duremdes vs. Commission on Elections, 178 SCRA 746; Ocampo
vs. CA, 180 SCRA 27, People’s Financing Corp. vs. CA, 192 SCRA 34;
Aris [Phils.], Inc. vs. NLRC, 200 SCRA 246; Asset Privatization Trust
vs. CA, 229 SCRA 627; Del Rosario vs. CA, 241 SCRA 519; Diu vs.
CA, 251 SCRA 472).

Note however, that the Supreme Court has time and again
warned that in case of non-payment of the docket fees upon the
perfection of the appeal should not be a cause for outright dismissal
of the appeal. The party concerned should be given an opportunity to
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pay. If he does not comply with the order of the Court, that is the
time when the appeal can be dismissed. The reason is that non-
payment of the docket fee is not a jurisdictional defect. (Sun Insur-
ance vs. Asuncion, 170 SCRA 275).

Prospectivity of doctrinal rulings.

In a prosecution for illegal possession of firearms, the accused
admitted he had no license or permit but claimed to be entitled to
exoneration because he had an appointment as secret agent from the
PC provincial commander, said appointment expressly authorizing
him to possess and carry the firearm. He contended he was entitled
to acquittal because at the time he possessed the firearm (1964) the
doctrine then in force was that laid down in People vs. Macarandang
(1959), 106 Phil. 713, and People vs. Lucero (1958), 103 Phil. 500.
The trial court convicted him, on the ground that this doctrine had
been abandoned in the 1967 case of People vs. Mapa (20 SCRA 1164).

Held:

When a doctrine laid down by the Supreme Court is overruled
and a different view is adopted, the new doctrine should be applied
prospectively, and should not apply to parties who had relied on the
old doctrine and acted on the faith thereof. This is especially true in
the construction and application of criminal laws where it is neces-
sary that the punishability of an act be reasonably foreseen for the
guidance of society. Accused was acquitted. (People vs. Jabinal, G.R.
No. L-30061, February 27, 1974).

Family Code is retroactive.

If the law provides for its retroactivity, it retroacts but whether
it be substantive or procedural, if it is given effect, the condition is
that it must not impair vested rights. One such law that provides for
its retroactivity is the Family Code, but it expressly provides that its
provisions are retroactive provided that no vested rights are impaired.
(Art. 256, Family Code; Tayag vs. CA, June 9, 1992; Rep. vs. CA, et
al., G.R. No. 92326, January 24, 1992).

Penal laws when retroactive; requisites; example.

If the law is penal in nature, it can be given retroactive effect
provided that the same is favorable to the accused who is not a ha-
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bitual delinquent or a recidivist. So that even if the law is penal in
character, but it is not favorable to the accused, it cannot be given
retroactive effect.

Illustration:

Let us assume that X committed an offense punish-
able by reclusion perpetua at the time it was committed.
During the trial, a law was passed increasing the penalty
of such offense to death. In case he is convicted after trial,
the court cannot impose the penalty of death because the
law is not favorable to him as it increased the penalty.

But if it were the reverse, where at the time of the
commission of the offense, the imposable penalty was
death, and during the trial, it was reduced to only reclu-
sion perpetua, then it can be retroactive because the law
is favorable to the accused.

But again, even if it is penal in nature and favorable
to the accused, still there is another condition for its ret-
roactivity, that is, he must not be a habitual delinquent or
a recidivist. If he is, then, the law is not retroactive. In
sum, for a penal law to have retroactive effect, it must be
favorable to the accused and the latter must not be a
habitual delinquent or a recidivist. The elements must
concur.

Retroactivity of penal laws.

In People vs. Patalin, et al., G.R. No. 125539, July 27, 1999, 109
SCAD 734, accused were charged with the crime of robbery with
multiple rape in 1984. In 1987, when the 1987 Constitution suspended
the imposition of the death penalty, the trial has not yet been fin-
ished, hence, it was overtaken by the Death Penalty Law effective
January 1, 1994. If the accused are convicted, can the death penalty
be imposed upon them?

The Supreme Court said No and went on to say that before the
1987 Constitution, death penalty as a capital punishment could be
imposed on certain heinous crimes like robbery with rape. (Art. 294,
Revised Penal Code). From 1987, however, until the passage of the
death penalty law or on January 1, 1994, the imposition of death
penalty was suspended. In the case of the three convicts, an issue
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came up regarding the imposition of death penalty because when
they committed the crime in 1984, the death penalty was still in our
statute books; but the trial of their case was overtaken by the 1987
Constitution and then later on by the new death penalty law. So,
when judgment was finally rendered finding them guilty, the death
penalty had been suspended and then reimposed again. The issue
they raised therefore was: Can the Court impose the death penalty
on them?

Of course No. Article 22 of the Revised Penal Code provides
that penal laws shall have a retroactive effect only insofar as they
favor a person guilty of a felony who is not a habitual criminal, al-
though at the time of the publication of such a law a final sentence
has been pronounced and the convict is serving the same.

A statute is penal when it imposes punishment for an offense
committed against the State. The provision of the Constitution on
the abolition of the death penalty is penal in character since it deals
with the penalty to be imposed for capital crimes. This provision may
be given retroactive effect during three possible stages of a criminal
prosecution: (a) when the crime has been committed and the pros-
ecution begins; (b) when sentence has been passed but the service
has not begun; and (c) when the sentence is being carried out.

So there is no doubt that the abolition of the death penalty by
the 1987 Constitution retroactively affected and benefited the
convicts. Perforce, the subsequent reimposition of the death penalty
will not affect them. The framers of the Constitution themselves state
that the law to be passed by Congress reimposing death penalty can
only have prospective application.

There is no question that a person has no vested right in any
rule of law which entitles him to insist that it shall remain unchanged
or repealed, nor in any mission to legislate on a particular matter.
However, a subsequent statute cannot be applied retroactively as to
impair a right that accrued under the old law. Clearly, the convicts’
right to be benefited by the abolition of the death penalty in the 1987
Constitution accrued or attached by virtue of Art. 22 of the Revised
Penal Code. (People vs. Patalin, et al., G.R. No. 125639, July 27, 1999,
109 SCAD 734).

Article 5. Acts executed against the provisions of mandatory
or prohibitory laws shall be void, except when the law itself autho-
rizes their validity. (4a)
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As a rule, acts executed against mandatory or prohibitory laws
are void, except when the law itself allows their validity. Marriage
laws are mandatory and prohibitory, such that if the marriage is
contracted where one of the parties is psychologically incapacitated
to perform the duties to the marriage bond, the marriage is void (Art.
36, Family Code); but the law recognizes as legitimate, a child born
or conceived out of such marriage, provided that the child is con-
ceived or born prior to the declaration of nullity of the marriage. (Art.
54, Family Code). If a married woman marries before the lapse of
300 days after the death of her husband, the marriage is valid, but
the Revised Penal Code penalizes her.

In the case of DBP vs. CA, 65 SCAD 82, 249 SCRA 331, October
16, 1995, the Supreme Court said that the buyer of a parcel of land
that is considered as non-disposable land of the public domain did
not acquire a valid title over the land, but recognized certain effects
of the same, in that when the buyer asked for reimbursement of what
was paid to the DBP, the value of the fruits gathered from the land
was deducted from the amount reimbursed. This is a recognition of
a right, even if no title was transmitted in favor of the buyer. And,
the reduction of the amount reimbursed is in conformity with the
rule that no one shall enrich himself at the expense of another.

It is well-settled doctrine that a statute requiring rendition of
judgment within a specified time is generally construed to be merely
directory, so that non-compliance with them does not invalidate the
judgment on the theory that if the statute had intended such result
it would have clearly indicated it. (Marcos vs. COMELEC, et al., 64
SCAD 358, 248 SCRA 300). An example is the Constitutional provi-
sion requiring courts to render judgments within a certain period.
The Constitution says:

“Sec. 15. All cases or matters filed after the effectiv-
ity of the Constitution must be decided or resolved within
24 months from date of submission for the Supreme Court,
twelve months for all lower collegiate courts, and three
months for all other lower courts.

A case or matter shall be deemed submitted for deci-
sion or resolution upon the filing of the last pleading, brief,
or memorandum required by the Rules of Court or by the
court itself.

Upon the expiration of the corresponding period, a
certification to this effect signed by the Chief Justice or
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the presiding judge shall forthwith be issued and a copy
thereof attached to the record of the case or matter, and
served upon the parties. The certification shall state why
a decision or resolution has not been rendered or issued
within said period.

Despite the expiration of the applicable mandatory
period, the court, without prejudice to such responsibility
as may have been incurred in consequence thereof, shall
decide or resolve the case or matter submitted thereto for
determination, without further delay.” (Art. VIII).

But a closer look into such constitutional provision does not
make a judgment rendered beyond the reglamentary period void.
However, the judge who does not comply with the prescribed periods
can be subject to administrative sanctions. But still, the judgment is
valid.

Hence, such law can be considered directory. In Marcelino vs.
Cruz, it was said that the difference between a mandatory and direc-
tory provision is often determined on the ground of expediency, the
reason being that less injury results to the general public by disre-
garding than enforcing the letter of the law.

Article 6. Rights may be waived, unless the waiver is contrary
to law, public order, public policy, morals, or good customs, or
prejudicial to a third person with a right recognized by law. (4a)

Waiver defined.

It is the relinquishment or refusal of a known right with both
knowledge of its existence and an intention to relinquish it. (Port-
land & F.R. Co. vs. Spillman, 23 Or. 587; 32 Pac. 689).

When is there a waiver.

In practice, it is required of everyone to take advantage of his
rights at a proper time; and neglecting to do so will be considered as
a waiver. Thus, failure of counsel, either in brief or oral argument,
to allude to an assignment of error, is a waiver thereof. (American
Fibre-Chamois Co. vs. Febre Co., 72 Fed. 508, 18 C.C. A. 662). In
contracts, if after knowledge of a supposed fraud, surprise, or mis-
take, a party performs the agreement in part, he will be considered
as having waived the objection. (Bro. P.C. 289; 11 B.L.D. 3418). If
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with the knowledge of the existence of the insurance, contrary to the
terms of the contract, the defendant insurance company elects to
continue the policy in force, its action amounts to a waiver of the
right of cancellation. (Gonzales Lao vs. Yek Tong Lim Fire, et. Co., 55
Phil. 386). There are matters of procedure which under the Rules of
Court are matters that are waivable or fall within the discretion of
the courts. For instance, venue of actions may be waived. (Manila
Railroad vs. Atty. Gen., 20 Phil. 253). Rules of evidence which merely
protect the parties during trials may be waived by them. Thus, a
contract of insurance requiring the testimony of an eyewitness as
the only evidence admissible concerning the death of the insured
person is valid. Likewise, a contract waiving the privilege against
the disclosure of confidential communications made by a patient to
a physician is valid. The right of the accused to a preliminary inves-
tigation is a personal one and may be waived, expressly or by impli-
cation. The right of the accused to be present at certain stages of the
proceedings may be waived; so also may his right to the assistance
of counsel. (U.S. vs. Goleng, 21 Phil. 426; U.S. vs. Kilayco, 31 Phil.
371; U.S. vs. Escalante, 36 Phil. 743).

Scope of waiver.

When a constitutional provision is designed for the protection
solely of the property rights of the citizen, it is competent for him to
waive the protection, and to consent to such action as would be in-
valid if taken against his will. In criminal cases this doctrine can be
true only to a very limited extent. (Cooley, Const. Lim. 219). The
right of waiver while extending to almost all descriptions of contrac-
tual, statutory, and constitutional privileges is nevertheless subject
to control of public policy, which cannot be contravened by any con-
duct or agreement of the parties. Accordingly, all agreements will be
held void which seeks to waive objections to acts or defenses illegal
at law (Boutelle vs. Melendy, 19 N.H. 196; 49 Am. December 152;
Rosler vs. Rheen, 72 Pa. 54), or which are forbidden on the ground
of morality or public policy. (Green vs. Watson, 75 Ga. 471, 473; Am.
Rep. 479).

Waiver distinguished from ratification.

Ratification is the adoption of a contract made on one’s behalf
by some one whom he did not authorize, which relates back to the
execution of the contract and renders it obligatory from the outset.
Waiver is the renunciation of some rule which invalidates the con-
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tract, but which, having been introduced, for the benefit of the con-
tracting party, may be dispensed with at his pleasure. (Reid vs. Field,
83 Va. 26, S.E. 395). Waiver, being mixed question of law and fact, it
is the duty of the court to define the law applicable to waiver, but it
is the province of the court or the jury to say whether the facts of a
particular case constitute waiver. (Nickerson vs. Nickerson, 80 Me.
100, 12 Astl. 880).

Thus, if a minor enters into a contract, the same can be ratified
by the parents or guardians. Such act of the parents or guardians
shall cleanse the contract of its defect from the commencement of
the contract of the minor. (Art. 1396, NCC).

General rule and exceptions on waiver of rights.

The general rule is that rights may be waived. But this rule is
not absolute. It admits of two exceptions, such as:

a) When the waiver is contrary to law, public order, public
policy, morals, good customs; and

b) When the waiver is prejudicial to a third person with a
right recognized by law.

An example of a waiver of right which is contrary to public policy
and morals is the situation in Cui vs. Arellano University, L-15127,
May 30, 1961. A student was granted scholarship but agreed not to
transfer to another school, unless he would refund all benefits he
derived out of his scholarship. The Supreme Court said that this is
void.

The ruling in Cui vs. Arellano University is consistent with
Article 1306 of the Civil Code where the parties to a contract are
given the liberty to stipulate on its terms and conditions, provided
the same are not contrary to law, public policy, public order, morals
and good customs. Furthermore, Article 1409 of the Civil Code states
that contracts whose cause, object or purpose is contrary to law,
morals, good customs, public order or public policy are void.

Future inheritance.

Waiver of future inheritence is void. That is contrary to law.
This is especially so if the waiver or repudiation is intended to preju-
dice creditors. Hence, under Article 1052 of the Civil Code, if an heir
repudiates inheritance to the prejudice of his own creditors, the lat-



Art. 6 THE CIVIL CODE 25
CHAPTER I — EFFECT AND APPLICATION OF LAWS

ter may petition the court to authorize them to accept it in the name
of the heir. The acceptance is to the extent of their credit.

Political rights.

Political rights cannot be the subject of waiver. If a candidate
for mayor agrees to split his term of office with the vice-mayor to
prevent the latter from running against him, that contract is void by
reason of public policy. In fact, the Constitution says that a public
office is a public trust. It is not a property. It is beyond the commerce
of man, hence, it cannot be the object of a contract, otherwise, it is
void ab initio.

Waiver contrary to law.

In Leal vs. IAC, G.R. No. 65425, November 5, 1986, a contract
of sale with right to repurchase was entered into by the parties with
a prohibition against selling the property to any other person except
the heirs of the vendor a retro. This was held to be void because it is
contrary to law. It amounts to a perpetual restriction on the right of
ownership.

What was declared void however, was the stipulation prohibit-
ing the sale to any other person, not the whole contract itself.

In the case of Gaichalian vs. Delim, et al., G.R. No. 56487,
October 21, 1991, the Supreme Court declared as void the waiver of
the right of the injured passengers to prosecute the civil and crimi-
nal aspects of the liability of the carrier and the driver in a vehicular
accident causing injuries to them in consideration of a measly sum
of money. It was held to be contrary to public policy. The same ruling
was enunciated in Carmelcraft Corp. vs. NLRC, G.R. Nos. 90634-35,
June 6, 1990, when there was a waiver of claims by workers for a
measly sum of money. In Cui vs. Arellano Univ., 2 SCRA 205, it was
also said that the waiver of the right to transfer to another school by
a scholar was contrary to public policy.

In a contract of lease, it provided that the lease shall begin in
crop year 1968-1969 up to and including crop year 1973-1974, with
an option of another five years on the part of the lessee to extend. It
was contended that to construe the provision in the contract literally
would leave the extension of the period exclusively to the lessee which
is contrary to the principle of mutuality in contracts. The Supreme
Court, in Cariete vs. San Antonio Agro-Industrial Dev. Corp., 113
SCRA 723, held that there is nothing illegal or contrary to public
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policy in such a stipulation. Jurisprudence and experience do not
and cannot sustain such view. The parties to a contract are free to
deprive themselves of certain rights and waive them, if there is any
such existing law, as long as such renunciation is not violative of
public policy or any contrary legal impediment. (Art. 6, NCC; see
also Pleasantville Dev. Corp. vs. CA, G.R. No. 79688, February 1,
1996, 67 SCAD 594).

Waiver of Rights.

In Sanchez, et al. vs. CA, et al., G.R. No. 108947, September 29,
1997, 87 SCAD 463, there was a waiver contained in the compromise
constituting a relinquishment of a right to properties owned by the
decedent which were not known.

In contesting the validity of such waiver, it was contended that
the same is contrary to morals, law, public policy.

In upholding the validity of such waiver, the Supreme Court
said that the assailed waiver pertained to their hereditary right to
properties belonging to the decedent’s estate which were not included
in the inventory of the estate’s properties. It also covered their right
to other properties originally belonging to the spouses Juan Sanchez
and Maria Villafranca Sanchez which have been transferred to other
persons. In addition, the parties agreed in the compromise to con-
firm and ratify said transfers. The waiver is valid because the par-
ties waived a known and existing interest — their hereditary right
which was already vested in them by reason of the death of their
father. Article 777 of the Civil Code provides that: “(t)he rights to the
succession are transmitted from the moment of the death of the
decedent.” Hence, there is no legal obstacle to an heir’s waiver of his/
her hereditary share “even if the actual extent of such share is not
determined until the subsequent liquidation of the estate. (De Borja
vs. Vda. de Borja, 46 SCRA 577). At any rate, such waiver is consistent
with the intent and letter of the law advocating compromise as a
vehicle for the settlement of civil disputes. (Republic vs.
Sandiganbayan, 44 SCAD 698, 226 SCRA 314).

There is really nothing contrary to law, public policy and morals
if a person waives such hereditary right for as long as it has already
been vested upon him by the death of the source of such right, the
decedent. What is void is when a person waives or renounces a future
inheritance because such right is merely inchoate. Thus, Article 905
of the Civil Code expressly prohibits it when it says that:
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“Every renunciation or compromise as regards a fu-
ture legitime between the person owing it and his compul-
sory heirs is void, and the latter may claim the same upon
the death of the former; but they must bring to collation
whatever they may have received by virtue of the renun-
ciation or compromise.” (816)

Along the same line, Article 1347 of the Civil Code prohibits a
person from entering into a contract pertaining his future inherit-
ance. It provides that “all things which are not outside the commerce
of men, including future things, may be the object of a contract. All
rights which are not intransmissible may also be the object of con-
tracts. No contract may be entered into upon future inheritance except
in cases expressly authorized by law.”

Along the same vein, the Supreme Court rejected the conten-
tion of the defendant in Valenzuela Hardwood and Industrial Sup-
ply, Inc. vs. CA, et al., G.R. No. 102316, June 30, 1997, 84 SCAD 105,
where in a charter party contract, the owner of the cargo waived the
right to recover damages from the shipowner and ship agent for the
acts or conduct of the captain. More specifically, the contract pro-
vided that the owners shall not be liable for loss, split, short-land-
ing, breakages and any kind of damage to the cargo. The plaintiff
contended that the waiver was contrary to Articles 586 and 587 of
the Code of Commerce.

In rejecting such plea, the Court said that Article 6 of the Civil
Code provides that: “rights maybe waived, unless the waiver is con-
trary to law, public policy, public order, morals, or good customs or
prejudicial to a person with a right recognized by law.” As a general
rule, patrimonial rights may be waived as opposed to rights to per-
sonality and family rights which may not be made the subject of
waiver. (See Article 2035, NCC). Being patently and undoubtedly
patrimonial, petitioner’s right conferred under said articles may be
waived. This, the petitioner did by acceding to the contractual stipu-
lation that it is solely responsible for any damage to the cargo, thereby
exempting the private carrier from any responsibility for loss or
damage thereto. Furthermore, the contract of private carriage binds
petitioner and private respondent alone, it is not imbued with public
policy considerations for the general public or third persons are not
affected thereby.

Petitioners likewise argued that the stipulation subject of this
controversy is void for being contrary to Arts. 1170 and 1173 of the
Civil Code which read:
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“Art. 1170. Those who in the performance of their
obligations are guilty of fraud, negligence, or delay, and
those who in any manner contravene the tenor thereof, are
liable for damages.

XXX XXX XXX

Art. 1173. The fault or negligence of the obligor con-
sists in the omission of that diligence which is required by
the nature of the obligation and corresponds with the cir-
cumstances of the persons, of the time and of the place.
When negligence shows bad faith, the provisions of Arts.
1171 and 2201, paragraph 2, shall apply.”

If the law does not state the diligence which is to be observed
in the performance, that which is expected of a good father of a fam-
ily shall be required. The articles are applicable only to the obligor
in respect of the cargo for this obligation to bear the loss was shifted
to petitioner by virtue of the charter party. This shifting of respon-
sibility, as earlier observed is not void. The provisions cited by peti-
tioner are therefore, inapplicable to the present case. It would have
been different if carrier were a public carrier, not a private carrier.

Moreover, the 2nd paragraph of Art. 1173 of the Civil Code which
prescribes the standard of diligence to be observed in the event the
law or the contract does not prescribe the degree of diligence is inap-
plicable. In the instant case, Art. 362 of the Code of Commerce pro-
vides the standard of ordinary diligence for the carriage of goods by
a carrier. The standard of diligence under this statutory provision
may, however, be modified in a contract of private carriage as the
petitioner and private respondent had done in their charter party.

Note that in the earlier cases of Cariete vs. San Antonio Indus-
trial Dev. Corp., 113 SCRA 723 and Pleasantville Dev. Corp. vs. CA,
G.R. No. 79688, February 1, 1996, 67 SCAD 594, it was ruled that
the parties to a contract are free to deprive themselves of certain
rights and waive them, if any such exist in law, as long as such
renunciation is not violative of public policy or any contrary legal
impediment.

Article 7. Laws are repealed only by subsequent ones, and
their violation or non-observance shall not be excused by disuse,
or custom or practice to the contrary.

When the court declares a law to be inconsistent with the
Constitution, the former shall be void and the latter shall govern.
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Administrative or executive acts, orders and regulations shall
be valid only when they are not contrary to the laws or the Consti-
tution. (5a)

Preliminary consideration.

As can be well discerned the first paragraph of this amended
provision is not only similar to but also identical with article 5 of the
old Civil Code. However, two other paragraphs are introduced and
added. The first of these gives supremacy to the Constitution over
an ordinary law or legislation; the second asserts the supremacy of
the law and the Constitution over administrative or executive acts.
Reasoning out the innovation, the Code Commission said: “Though
this is an undisputed theory, it is wise to formulate it as a clear-cut
legal provision by way of a constant reminder to not a few public
officials. The disregard of this principle is one of the main sources of
abuse of power by administrative officials.” (See Report of the Code
Commission, p. 78).

Repealing acts; their effects.

The repeal of a statute shall not affect or impair any act done,
right vested, duty imposed, penalty accrued, or proceeding com-
menced before the taking effect of the repealing act. Repealing acts
are valid, and create a new rule of construction which is binding on
the courts, and which must be applied in all cases except where it is
evident that the effect would be to defeat the plain and manifest
purpose of the Legislature or Congress in the repealing statute. (Black
on Interpretation of Laws, 421). Most repealing statutes are cura-
tive.

Kinds of repeal.

They are express and implied; express, when it is contained in
the subsequent act; implied, when the subsequent law is inconsis-
tent with the former.

Repeals by implication; requisites.

In order that a later statute may repeal an earlier one by im-
plication, the two statutes must relate to the same subject matter
and be repugnant to each other. Where two statutes can be applied
to the same subject matter at the same time without interfering with
each other or where there lies no incompatibility between the two or
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where they are not repugnant to each other, then the earlier statute
is not repealed by the later. (Calderon vs. Santisimo Rosario, 28 Phil.
164). Submitted to this Ordinance No. 12 of the Municipality of San
Fernando, La Union, adopted under the authority of paragraphs (r)
and (s) of Section 39 of Act No. 82, is not conflict with the provisions
of Act 1147. The objects of the two are different and distinct in that
the object of Act No. 1147 is to protect the rights of owners of large
cattle in their ownership, whereas that of Ordinance No. 12 is to
secure pure food for the inhabitants of the municipality, thereby
protecting their health and comfort. A municipality, under proper
charter authority, may adopt ordinances upon subjects already cov-
ered by the general law of the State, so long as the ordinance and the
general law are not repugnant with each other. (U.S. vs. Chan Tienco,
25 Phil. 89). It results therefore, that in this as in the above case,
there is no repeal by implication.

Repeals by implication not favored.

Repeals by implication are not favored. And where two statutes
cover, in whole or in part, the same subject matter, and are not ab-
solutely irreconcilable, the duty of the court — no purpose to repeal
being clearly expressed or indicated — is, if possible, to give effect to
both. (Licauco & Co. vs. Dir. of Agriculture, 44 Phil. 138).

Irreconcilable repugnancy must be shown.

A prior legislative Act will not be impliedly repealed by a later
Act unless there is a plain, unavoidable and irreconcilable repug-
nancy between the two; if both acts can by any reasonable construc-
tion stand together, both will be sustained. (Licauco & Co. vs. Dir. of
Agriculture, 44 Phil. 138).

Instances of repeals by implication.

When a law prescribes the penalty for an act committed under
certain circumstances, and a later statute differently penalizes the
same act committed in the same manner, the later law must be taken
to repeal the earlier, although the subsequent statute contains no
specific repealing clause. While the repeal of penal statutes by im-
plication is not favored if the two laws can consistently stand to-
gether, yet, in penal as well as in other statutes, repeal by implica-
tion necessarily results in case of repugnancy or essential inconsis-
tency between two successive statutes, or in any case when the leg-
islature evidently manifests his intention that the later shall super-



Art. 7 THE CIVIL CODE 31
CHAPTER I — EFFECT AND APPLICATION OF LAWS

sede the earlier. (U.S. vs. Reyes, 10 Phil. 423). Act 2710 of the Phil-
ippine Legislature declaring divorces shall operate to dissolve the
bonds of matrimony and defining the conditions under which divorces
may be granted has the effect of abrogating the limited divorce for-
merly recognized in these Islands. The circumstance that a statute
that is inconsistent with prior laws and parts of laws inconsistent
therewith does not prevent it from operating by implication to re-
peal such inconsistent laws. (Garcia vs. Ruason, 40 Phil. 943).

Distinction between repealing effect of affirmative and nega-
tive laws.

There is a clear distinction between affirmative and negative
statutes in regard to their repealing effects upon prior legislation,
which may be expressed by saying that while an affirmative statute
does not impliedly repeal the prior law unless an intention to effect
the repeal is manifest, a negative statute repeals all conflicting pro-
visions unless the contrary intention is disclosed. (Garcia vs. Tuason,
40 Phil. 943).

Dominating influence of special over a general provision.

Where there is in the same statute a particular enactment,
and also a general one, which in its most comprehensive sense would
include what is embraced in the former, the particular enactment
must be operative, and the general enactment must be taken to af-
fect only such cases within its general language as are not within
the provisions of the particular enactment. (Licauco and Co. vs. Dir.
of Agriculture, 44 Phil. 138). Thus, a subsequent general statute
dealing specifically and in detail with the same subject matter un-
less there is a clear and necessary conflict between the two. (Ynchausti
& Co. vs. Col. of Customs, 36 Phil. 178). The reason why a general
law will not repeal a special law or charter is because in passing a
special charter the attention of the legislature is directed to the facts
and circumstances which the act or charter is intended to meet. The
legislature considers and makes provision for all the circumstances
of a particular case. The legislature having specially considered all
of the facts and circumstances in a particular case in granting a
special charter, it will not be considered that the legislature, by
adopting a general law without any mention of its intention to amend
or modify the charter, intended to amend, repeal, or modify the spe-
cial act or charter. (Manila Railroad Co. vs. Rafferty, 40 Phil. 224,
Compaiia General vs. Col. of Customs, 46 Phil. 8).
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Repeal of repealing law; revival.

When a law which expressly repeals a prior law is itself repealed,
the law first repealed shall not be thereby revived unless expressly
so provided,” but this provision does not change or modify the rule
which prescribes that when a law which repeals a prior law, not
expressly but by implication, is itself repealed, the repeal of the re-
pealing law revives the prior law, unless the language of the repeal-
ing statute provides otherwise. (U.S. vs. Soliman, 36 Phil. 5). (16id.)

As a rule, laws are repealed only by subsequent ones. The law,
as a rule, does not allow implied repeal.

The mere fact that a law is not observed does not mean its repeal.
Senator Tolentino opined that since laws are promulgated by compe-
tent authority of the state, they can cease to have effect only through
the will of the State; the Statute may lapse by its own terms, or it
may be repealed by the legislative department, or declared unconsti-
tutional by the judicial branch. Only the State can abrogate its own
acts. Hence, as long as a law remains in the Statute books, its legal
force and effect subsists, notwithstanding any practice or usage to
the contrary.

An example of a law that lapsed by its own terms is the Rental
Law (C.A. No. 689, as amended by R.A. No. 66). Prior to R.A. No.
8533, approved February 23, 1998, it can be said that Article 39 of
the Family Code fills in the same category, insofar as it provides that
if a marriage was contracted before the effectivity of the Family Code,
the period to have it declared void on the ground of psychological
incapacity is 10 years after the effectivity of the Family Code. If a
party does not file an action to declare such marriage void within
that period, the action shall prescribe. After the lapse of 10 years
after effectivity of the Family Code, the said provision of the law
shall cease to be operative.

A law may be repealed expressly when a new law is enacted
containing a provision expressly repealing an existing law. It may
also be repealed impliedly as when there is a conflict between the
old and the new law such that the observance of one excludes that of
the other. The implied repeal, operates without any declaration of
repeal in the subsequent law. If there is implied repeal, it is required
that the laws must cover the same subject matter and the subse-
quent law must be repugnant to the earlier law, hence; the Supreme
Court in Calderon vs. Santisimo Rosario, 28 Phil. 164; U.S. vs. Chan
Tienco, 25 Phil. 89, said that where the two laws merely apply to the
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same subject matter but there is no incompatibility between them,
and they can both stand together, one does not impliedly repeal the
other.

An example of an implied repeal is when a new law imposes a
penalty lower than that provided for in the existing law. (U.S. vs.
Reyes, 10 Phil. 423). If Congress enacts a law providing that the
highest penalty for a heinous offense is merely reclusion perpetua,
then, there is an implied repeal of the existing law that imposes the
death penalty.

If there is a conflict between a general and a special law, both
of which include or cover the same subject, the special law must be
deemed an exception to the general law. (Lichauco vs. Apostol, 44
Phil. 138). In a series of cases, it has been uniformly held that a
subsequent general statute will not be held to repeal a prior special
one, unless there is a clear and necessary conflict between the two
(Ynchausti vs. Stanley, 36 Phil. 78; Manila Railroad Co. vs. Rafferty,
40 Phil. 224), for implied repeals are not favored. If the laws can by
reasonable construction stand together, both will be sustained.
(Lichauco vs. Apostol, supra; Compania General de Tabacos vs. Col-
lector of Customs, 46 Phil. 8).

In case of an express repeal of a law, the repeal of the repealing
law does not revive the old law, except if provided expressly. But the
rule is that, if the repeal is implied, the repeal of the repealing law
revives the old law, unless the law otherwise provides.

Article 8. Judicial decisions applying and interpreting the laws
or the Constitution shall form a part of the legal system of the
Philippines. (n)

Contemporaneous interpretations.

Contemporaneous interpretations of laws form part of the law
as of the time of their enactment. They assume the authority as the
statutes themselves. They are what the laws mean. They merely
establish the contemporaneous legislative intent that the construed
laws purport to carry into effect. (Floresca vs. Philex Mining, L.-30642,
June 30, 1985). Of course, the judicial decisions referred to by law
are decisions of the Supreme Court, not the lower courts.

The principle of contemporaneous construction of a statute by
the executive officers of the government, whose duty is to execute it,
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is entitled to great respect. It ordinarily controls the construction of
the law by the courts, unless such interpretation is clearly errone-
ous. (Philippine Global Communications, Inc. vs. Judge Relova, G.R.
No. 60548, 10 November 86; In re Allen, 2 Phil. 630; Government of
the Philippines vs. Municipality of Binalonan, 32 Phil. 634; Philip-
pine Association of Free Labor Unions vs. Bureau of Labor Relations,
72 SCRA 396).

Administrative interpretation of laws.

Administrative regulations adopted under a legislative author-
ity by a particular department must be in harmony with the law and
should be for the sole purpose of carrying into effect its general pro-
visions. By such regulations, of course, the law itself cannot be ex-
tended. (Shell Philippines vs. CB, G.R. No. L.-51353, June 27, 1988).

If conflict exists between the basic law and a rule or regulation
issued to implement it, the basic law prevails. Said rule or regula-
tion cannot go beyond the terms and provisions of the basic law. Rules
that subvert the statute cannot be sanctioned. Except for constitu-
tional officials who can trace their competence to act to the funda-
mental law itself, a public official must locate in the statute relied
upon a grant of power before he can exercise it. Department Seal
may not be permitted to outrun the authority conferred by statute.
(Tayug Rural Bank vs. Central Bank, G.R. No. 46158, 28 November
86; People vs. Lim, 108 Phil. 1091; University of Sto. Tomas vs. Board
of Tax Appeals, 93 Phil. 376; Del Mar vs. Phil. Veterans Administra-
tion, 52 SCRA 340; Radio Communications of the Philippines, Inc.
vs. Santiago, 58 SCRA 493).

When promulgated pursuant to the procedure or authority con-
ferred upon the administrative agency by law, the rules and regula-
tions partake of the nature of a statute, and compliance with it may
be enforced by a penal sanction provided by law. Conversely, an
administrative agency cannot impose a penalty not so provided in
the law authorizing the promulgation of the rules and regulations,
much less one that is applied retroactively. (Tayug Rural Bank vs.
Central Bank, G.R. No. 46158, 28 November 86).

Intention of law is formed in its spirit.

The study of law is not an exact science with definite fields of
black and white and unbending rules and rigid dogmas. The beauty
of this discipline is the “penumbra” shading gradually from one ex-
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treme to another, that gives rise to those honest differences of opin-
ion among the brotherhood as to its correct interpretation. Honest
differences are allowed and are inevitable, but the law does not per-
mit (and much less does equity) stilted readings to suit one’s mo-
tives, especially if they are less than noble. (Royal Lines, Inc. vs.
Court of Appeals, G.R. No. 27239, 20 August 86). In People vs. Salas,
et al., G.R. No. 66469, July 29, 1986, it was said that a too little
reading of the law is apt to constrict rather than fulfill its purpose
and defeat the intention of its authors. That intention is usually found
not in “the letter that killeth but in the spirit that giveth life,” which
is not really that evanescent or elusive. Judges must look beyond
and not be bound by the language of the law, seeking to discover by
their own lights the reason and the rhyme for its enactment. That
they may properly apply it according to its ends, they need and must
use not only learning but also vision. (People vs. Salas, et al., G.R.
No. 66469, 29 July 1986).

Legislative intent is important.

It must also be stated that in the interpretation of a statute,
legislative intent must be ascertained from a consideration of the
statute as a whole. The particular words, clauses, and phrases should
not be treated as detached and isolated expression, but the whole
and every part of the statute must be construed as to harmonize and
give effect to all its provision wherever possible. (Summit Guaranty
and Ins. Co., Inc. vs. Arnaldo, G.R. No. L.-48546, February 29, 1988;
Phil. Global Com. vs. Relova, G.R. No. 60548, November 10, 1986).

Whenever the Supreme Court lays down a principle, it becomes
a part of the law forming part of the contemporaneous interpreta-
tion of the law as of the time of its enactment. Once that doctrine is
laid down, it is almost always followed. This is so because the doc-
trine of stare decisis enjoins adherence to judicial precedents. It re-
quires courts in a country to follow the rule established in a decision
of the Supreme Court thereof. (Fong Choy vs. Rep., 25 SCRA 24).
However, there are times when the Supreme Court would abandon
certain doctrines depending upon the conditions, as the doctrine does
not require blind adherence to precedents. If the doctrine is now
contrary to law, then the Court is duty bound to abandon it. (Lam
Swee Sang vs. Commonwealth, 73 Phil. 309). A classic example of
such an abandonment is in the case of Tan vs. Barrios, G.R. Nos.
85481-82, October 18, 1990. In the earlier cases of Olaguer vs. The
Military Commission, and Cruz vs. Enrile, the Supreme Court laid
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down the rule that the Military Tribunals during Martial Law had
no jurisdiction to try civilians. So, it said the proceedings and the
decisions were void for lack of jurisdiction. When charged again for
the same offense, the accused invoked double jeopardy. The Supreme
Court said that Olaguer and Cruz were jurisprudential errors, aban-
doned the principle, and said that those who have already been tried
and convicted, or acquitted, or served their sentence, or pardoned,
can no longer be charged all over again for the same offense; other-
wise, they would be put in double jeopardy.

Kinds of interpretation.

Lieber, in his work on Hermeneutics, gives the following clas-
sification of the different kinds of interpretation:

1. “Close” interpretation is adopted if just reasons connected
with the character and formation of the text induce us to take the
words in their narrowest meaning. This species of interpretation is
also generally called “literal.”

2. “Extensive” interpretation, called also “liberal” interpre-
tation, adopts a more comprehensive signification of the words.

3. “Extravagant” interpretation is that which substitutes a
meaning evidently beyond the true one. It is therefore not genuine
interpretation.

4, “Free” or unrestricted, interpretation proceeds simply in
the general principles of interpretation in good faith, not bound by
any specific or superior principle.

5.  “Limited” or restricted, interpretation is when we are in-
fluenced by other principles than the strictly hermeneutic ones.

6. “Predestined” interpretation takes place if the interpreter,
laboring under a strong bias of mind, makes the text subservient to
his preconceived views or desires. This includes “Artful” interpreta-
tion, by which the interpreter seeks to give meaning to the text other
than the one he knows to have been intended. (Lieber, Hermeneu-
tics, pp. 54-60).

Interpretation — the office of the judiciary.

As between the three departments of government, the office of
construing and interpreting the written laws belongs to the judiciary
ultimately, although the executive and legislative departments may
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be required, by necessity, to put their own construction upon the laws
in advance of their exposition by the courts.

When there arises a necessity for construing or interpreting the
written laws, in order to discover their application to a given case or
state of facts, the question of the meaning and intention of the leg-
islature in this regard is a question of law, and as such it must be
solved by the court; it is not for the determination of the jury.

Decision or judgment defined.

A judgment is the law’s last word in a judicial controversy. It is
the conclusion of the law upon the matters contained in the record,
or the application of the law to the pleadings and to the facts, as they
appear from the evidence in the cases and as found by the court,
admitted by the parties or as deemed to exist upon their default in
a course of judicial proceedings. (Zaner vs. Thrower, 155 Cal. 199
Pac. 371).

Presumption against injustice.

It is presumed that the Congress never intends to do injustice.
Rather it is presumed that it shall do right and give justice. If a statute
is doubtful or ambiguous, or fairly open to more than one construc-
tion that construction should be adopted which will avoid denial of
right and justice. Thus, it was held in a number of cases that in con-
struing statutes, it is not reasonable to presume that the legislature
intended to violate a settled principle of natural justice or to destroy
a vested right of property. Courts, therefore, in construing statutes,
will always endeavor to give such interpretation to the language used
as to make it consistent with reason and justice. (Peirce vs. City of
Bangor, 105 Me. 413, 74 Atl. 1039; Plum vs. City of Kansas, 101 Mo.
525,14 S.W. 657, 10 L.R.A. 371). For example, to quote from a deci-
sion in Missouri, “although the constitution may not require notice
to be given of the taking of private property for public use, yet when
the legislature prescribes a mode by which private property may be
taken for such purpose, we will, out of respect to it, suppose that it
did not contemplate a violation of that great rule, recognized and
enforced in all civil governments, that no one shall be injuriously
affected in his rights by a judgment or decree resulting from a pro-
ceeding of which he had no notice and against which he could make
no defense.” (City of Boonville vs. Ormrod’s Adm’r., 26 Mo. 193). And
on the general principle of avoiding injustice and absurdity, any
construction should be rejected, if escape from it were possible, which
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enabled a person to defeat or impair the obligation of his contract by
his own act, or otherwise to profit by his own wrong.” (Maxwell,
Interp., 2nd ed., 249). For example, a statute relating to corpora-
tions required an annual report to be made by every company orga-
nized under its provisions, and provided that, in case of failure to
make such report, the trustees should be jointly and severally liable
“for all the debts of the company then existing and for all that shall
be contracted before such report shall be made.” This language was
broad enough to include debts due from the corporation to individual
trustees. But it was held that “the fundamental rule, which lies at
the very foundation of all law, that no person, by his own transgres-
sion, can create a cause of action in his own favor against another,
must be applied to trustees of these corporations,” and that debts of
that nature were not within the provisions of the statute. (Briggs vs.
Easterly, 62 Barb. [N.Y.] 51).

Article 9. No judge or court shall decline to render judgment
by reason of the silence, obscurity or insufficiency of the laws. (6)

A judge should not refrain from rendering a judgment just be-
cause there is no law that governs a particular case. In the absence
however of a law, the customs, and traditions of the place can be
applied, but they must be proved as facts according to the rules of
evidence. In Chua Jan vs. Bernas, 34 Phil. 631, it was said that even
if the judge is not acquainted with the rules regarding cockfighting,
this does not justify him in dismissing the case. The rule however is
inapplicable to criminal cases, for if there is no law that penalizes an
act, the same is not punishable under the maxim nullum crimen nulla
poena sine lege. Even if the law is obscure, it can still be applied and
the rules of statutory construction can aid the court.

How about if the law is unjust? The rule is dura lex sed lex. It
is the duty of the court to apply it and not to tamper with it. In Go
vs. Anti-Chinese League, 84 Phil. 468, it was held that it is the sworn
duty of the judge to apply the law without fear or favor, to follow its
mandate and not to tamper with it. The court cannot adopt a policy
different from that of the law. What the law grants, the court cannot
deny. But if the law is unjust or harsh, the Court may apply a soft
hand in recommending executive clemency to an accused who was
convicted. But it cannot refrain from applying the law. (See Art. 5,
RPC). If the court tampers with the law and refuses to apply the
policy it laid down, then, it is usurping the power of the Congress in
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declaring what the law is. In essence, it would be violating the prin-
ciple of separation of powers.

Judge is duty bound to apply the law.

In People vs. Veneracion, 65 SCAD 10, 249 SCRA 247, October
12,1995, a judge, despite finding that the accused was guilty of Rape
with Homicide, refused to impose the death penalty because of his
religious convictions. The Supreme Court said that the judge had no
other alternative except to impose the death penalty. It said:

“Obedience to the rule of law forms the bedrock of
our system of justice. If judges, under the guise of religious
or political beliefs were allowed to roam unrestricted be-
yond boundaries within which they are required by law to
exercise the duties of their office, then law becomes mean-
ingless. A government of laws, not of men excludes the
exercise of broad discretionary powers by those acting
under its authority. Under this system, judges are guided
by the Rule of Law, and ought ‘to protect and enforce it
without fear or favor, resist encroachments by govern-
ments, political parties (Act of Athens [1955]), or even the
interference of their own personal beliefs.”

In the case at bench, respondent judge, after weighing the evi-
dence of the prosecution and the defendant at trial found the ac-
cused guilty beyond reasonable doubt of the crime of Rape with
Homicide. Since the law in force at the time of the commission of the
crime for which respondent judge found the accused guilty was Re-
public Act No. 7659, he was bound by its provisions.

Clearly, under the law, the penalty imposable for the crime of
Rape with Homicide is not Reclusion Perpetua but Death. While
Republic Act 7659 punishes cases of ordinary rape with penalty of
Reclusion Perpetua, it allows judges the discretion — depending on
the existence of circumstances modifying the offense committed —
to impose the penalty of either Reclusion Perpetua only in the three
instances. The law plainly and unequivocably provides that “{W]hen
by reason or on the occasion of rape, a homicide is committed, the
penalty shall be death. The provision leaves no room for the exercise
of discretion on the part of the trial judge to impose a penalty under
the circumstances described, other than a sentence of death.

We are aware of the trial judge’s misgivings in imposing the
death sentence because of his religious convictions. While this Court
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sympathizes with his predicament, it is its bounden duty to empha-
size that a court of law is no place for a protracted debate on the
morality or propriety of the sentence, where the law itself provides
for the sentence of death as a penalty in specific and well-defined
instances. The discomfort faced by those forced by law to impose the
death penalty is an ancient one, but it is a matter upon which judges
have no choice. Courts are not concerned with the wisdom, efficacy
or morality of laws. In People vs. Limaco, we held that:

‘When. . . private opinions not only form part of their
decision but constitute a decisive factor in arriving at a
conclusion and determination of a case or the penalty
imposed, resulting in an illegality and reversible error, then
we are constrained to state our opinion, not only to correct
the error but for the guidance of the courts. We have no
quarrel with the trial judge or with anyone else, layman
or jurist as to the wisdom or folly of the death penalty.
Today, there are quite a number of people who honestly
believe that the supreme penalty is either morally wrong
or unwise or ineffective. However, as long as that penalty
remains in the statute books, and as long as our criminal
law provides for its imposition in certain cases, it is the
duty of judicial officers to respect and apply the law re-
gardless of their private opinions. It is a well-settled rule
that the courts are not concerned with the wisdom, effi-
cacy or morality of laws. That question falls exclusively
within the province of the Legislature which enacts them
and the Chief Executive who approves or vetoes them. The
only function of the judiciary is to interpret the laws and
if not in disharmony with the Constitution, to apply them.
And for the guidance of the members of the judiciary, we
feel it incumbent upon us to state that while they, as citi-
zens or as judges, may regard a certain law as harsh,
unwise or morally wrong, and may recommend to the
authority or department concerned, its amendment, modi-
fication, or repeal, still, as long as said law is in force, they
must apply it and give it effect as decreed by the law-
making body. (88 Phil. 35).”

Article 10. In case of doubt in the interpretation or application
of laws, it is presumed that the lawmaking body intended right and
justice to prevail. (n)
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Note that in the report of the Code Commission, it was said
that: “though the foregoing is also an unquestioned rule, yet, it is
necessary to embody it in the Code, so that it may tip the scales in
favor of right and justice when the law is doubtful or obscure. It will
strengthen the determination of the courts to avoid an injustice which
may apparently be authorized by some way of interpreting the law.”
(Report of the Code Commission, p. 78).

When the law is clear, it must be applied, even if it is harsh or
unjust, for the judge cannot change the mandate of the law.

It has been said that equity is an attribute of justice and there
can be no justice if the application of the law is not made with equity.
Equity may correct and modify the bare written law, sometimes lim-
iting its excessive generality, and at times extending it to supply
deficiencies. Its mission is to temper the rigor of positive law as
Justinian said, equity is justice sweetened with mercy; its purpose,
therefore is to seek and follow the intention of the legislator rather
than the bare legal provision, to adapt the rigid precept of law to the
social life. (1 Valverde 211). In Cesario Ursua vs. CA, et al., G.R. No.
112170, April 10, 1996, 70 SCAD 123, it was said by the Supreme
Court that time and again we have declared that statutes are to be
considered in the light of the purposes to be achieved and the evils
sought to be remedied. Thus, in construing a statute, the reason for
its enactment should be kept in mind and the statute should be con-
strued with reference to the intended scope and purpose. (People vs.
Purisima, 86 SCRA 542). The court may consider the spirit and rea-
son of the statute, where a literal meaning would lead to absurdity,
contradiction, injustice or would defeat the clear purpose of the law-
makers. (People vs. Manantan, 5 SCRA 684).

Presumption that Legislature or Congress intended right and
justice.

In construing a doubtful or ambiguous statute, the courts will
presume that it was the intention of the lawmaking body to enact a
valid, sensible, and just law, one that intends right and justice to
prevail. Thus, it was held that it would not be consistent with the
respect which one department of the government owes another, nor
with the good of the state, for the courts to impute to the legislature
any intention to exceed the rightful limits of its power, to violate the
restraints which the Constitution imposes upon it, to disregard the
principles of sound public policy, or to make a law leading to absurd,
unjust, inconvenient, or impossible results, or calculated to defeat
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its own object. On the contrary, it is bounden duty of the judicial
tribunals to assume that the lawmaking power has kept with integ-
rity, good faith, and wisdom. Consequently, if the words of the law
are doubtful or ambiguous, or if the statute is susceptible of more
than one construction, the courts will lean in favor of that interpre-
tation which will reconcile the enactment with the limitations of leg-
islative power and with the dictates of justice and expediency. (Dekelt
vs. People, 44 Colo. 525, 99 Pac. 330; Lake Shore & M.S. Ry. Co. vs.
Cincinati, W. & M., Ry. Co., 116 Ind. 578, 19 n. E. 440). If the law is
ascertained to be constitutionally valid, or if the question of its consti-
tutionality is not raised, and the only doubt is as to its proper construc-
tion, the courts may listen to arguments drawn from considerations of
public policy, or reason, justice and propriety, and be guided thereby in
deciding in favor of one or the other two permissible interpretations.
(Black, Const. Law [3rd Ed.]. 70, Black Inter. of Laws 105).

Liberal construction of adoption statutes in favor of adop-
tion.

It is settled rule that adoption statutes, being humane and
salutary, should be liberally construed to carry out the beneficent
purposes of adoption. (Rep. vs. CA, et al., 205 SCRA 356). The inter-
ests and welfare of the adopted child are of primary and paramount
consideration, hence, every reasonable intendment should be sus-
tained to promote and fulfill these noble and compassionate objec-
tives of the law. (Bobanovic, et al. vs. Montes, et al., 142 SCRA 485).

Lastly, Article 10 of the New Civil Code provides that:

“In case of doubt in the interpretation or application
of laws, it is presumed that the lawmaking body intended
right and justice to prevail.”

This provision, according to the Code Commission, “is neces-
sary so that it may tip the scales in favor of right and justice when
the law is doubtful or obscure. It will strengthen the determination
of the courts to avoid an injustice which may apparently be autho-
rized by some way of interpreting the law.”

Hence, since there is no law prohibiting an illegitimate child
adopted by her natural father, like Stephanie, to use, as middle name
her mother’s surname, there is no reason why she should not be
allowed to do so. (In the Matter of the Adoption of Stephanie Nathy
Astorga Garcia, Honorato Catindig, Petitioner, G.R. No. 148311,
March 31, 2005 [Gutierrez, ¢J.]).
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Article 11. Customs which are contrary to law, public order or
public policy shall not be countenanced. (n)

Article 12. A custom must be proved as a fact, according to
the rules of evidence. (n)

Custom is the juridical rule which results from a constant and
continued uniform practice by the members of a social community,
with respect to a particular state of facts, and observed with a con-
viction that it is juridically obligatory. (1 Tolentino, Civil Code, p. 38,
1974 ed.). But custom must be proven as a fact, according to the rules
of evidence. (Art. 12, New Civil Code). In order that a custom may be
considered as a source of a right, the following requisites must be
proven:

(1) plurality of acts;
(2) uniformity of acts;

(8) general practice by the great mass of the people of the
country or community;

(4) general conviction that it is the proper rule of conduct;
(5) continued practice for a long period of time; and

(6) conformity with law, morals and public policy. (1 Manresa
82).

Hence, in Martinez vs. Van Buskirk, 18 Phil. 79, it was said
that a cochero who was helping a passenger unload his cargo and
left the horse unattended to, was not held to be negligent, even if
the horse galloped away, as a result of which the caretela caused
injuries to a pedestrian. It was held that, that was the custom of the
place.

Note however, that while customs may be applied in lieu of a
law, the same cannot be done if they are contrary to law, public order
or public policy, for the latter cannot be countenanced.

Customs should not be against public policy.

It is presumed that the legislature or Congress intends its en-
actments to accord with the principles of sound policy and the inter-
ests of public morality, not to violate them; and due weight should be
given to this presumption in the construction of a doubtful or am-
biguous statute. (Black, Interpretation of Laws, 134; Aircardi vs.
State, 19 Wall. 635, 22 L. Ed. 215). What is said of laws in this re-
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gard can very well be said of customs with the same truth and effect.
It must always be supposed that the Congress, in adopting this pro-
vision concerning customs, designs to favor and foster, rather than
to contravene, that public policy which is based upon the principles
of natural justice, good morals, and the settled wisdom of the law as
applied to the ordinary affairs of life. For instance, there seems to be
a custom in Moroland where sultan or a datu is permitted, in certain
cases, to be a judge in his own cause, or to determine his right to an
office by reason of blood or kinship. (Commonwealth vs. McCloskey,
2 Rawle [Pa.] 369; Day vs. Savadge, Hob. 85; Queen vs. Owens, 2 El.
& El. 86). It results, therefore, that if a custom to be repugnant to
public policy, public order, or law it ought to be restrained so that it
may comport with those principles. Nor should custom be allowed or
permitted which disturbs public order or which tends to incite rebel-
lion against constituted authorities or resistance against public com-
mands duly issued and legally promulgated. While the courts should
be ever vigilant to protect the rights and customs of the people, they
nevertheless should be equally vigilant that customs destructive of
the public order or subversive of public policy and morality be curbed
rather than sanctioned. (Garcia & Alba, Civil Code of the Phils. p.
34, 1950 Ed.).

Article 13. When the laws speak of years, months, days or
nights, it shall be understood that years are of three hundred sixty-
five days each; months, of thirty days; days, of twenty-four hours;
and nights from sunset to sunrise.

If months are designated by their name, they shall be com-
puted by the number of days which they respectively have.

In computing a period, the first day shall be excluded and the
last day included. (7a)

The law says that in the computation of a period, the first day
shall be excluded and the last day shall be included.

Illustration:

A filed a suit at the RTC, Manila, against B. Summons
was served upon B on September 1, 1996. In computing
the 15-day period to file a responsive pleading, September
1, 1996 should not be included. The 15-day period should
be computed from September 2, because in the computa-
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tion of a period, the first day shall be excluded and the
last day shall be included. The reason for the law is that
you can no longer complete a whole day on September 1,
1996.

Article 14. Penal laws and those of public security and safety
shall be obligatory upon all who live or sojourn in Philippine terri-
tory, subject to the principles of public international law and to treaty
stipulations. (8a)

The law makes obligatory penal laws and those of public safety
and security upon all people who live or sojourn on Philippine terri-
tory. So, even if an American citizen is a mere tourist in the Philip-
pines, he is liable for a crime if he commits one on Philippine terri-
tory.

Illustration:

Rudy is an American citizen. He is having his vaca-
tion in Manila. He raped Jane inside a motel. He can be
charged with rape and be made liable. He cannot invoke
his being a foreigner because everybody who sojourns on
Philippine territory is bound by Philippine penal laws and
those of public safety.

But suppose Rudy is an American ambassador, the
rule would be different, because the obligatory force of
Philippine penal laws and those of public safety is subject
to accepted principles of international law and treaty stipu-
lations. It is a well-accepted principle of international law
that ambassadors are granted diplomatic immunities. The
remedy against him is not criminal prosecution, but for
him to be recalled by his government on the ground that
he is a persona non grata. Thus, under the principle of
extraterritoriality, there are foreigners who are exempted
from the operation of Philippine laws, like when the of-
fense is commited by a foreign sovereign or diplomatic
representatives while on Philippine territory; or when the
crime is committed inside a public or armed vessel of a
foreign country. But a merchant vessel is not covered by
the principle of extraterritoriality, for the moment it en-
ters the Philippines, it subjects itself to the laws of our
country; hence, if an offense is committed within said vessel
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while on Philippine territory or post, the offense consti-
tuting a breach of public order, the same is triable here.
(People vs. Bull, 15 Phil. 7; U.S. vs. Wong Cheng, 46 Phil.
729; U.S. vs. Look Chaw, 18 Phil. 573)

Exterritoriality — is that fiction in international law by vir-
tue of which certain foreign persons and their things are exempted
from the jurisdiction of a state on the theory that they form an ex-
tension of the territory of their own state. This is based on practice
without treaty stipulations.

Extraterritoriality — is the exemption of foreign persons from
laws and jurisdiction of a state in which they presently reside, an
exemption which can only exist by virtue of a treaty stipulation to
this effect.

Offenses committed on board a vessel of foreign registry.

Certain definite and well-established principles of international
law govern the prosecution of offenses committed on board war or
merchant vessels. In aleading case, Chief Justice Marshall said: “The
implied license under which vessels enter a friendly port may rea-
sonably be construed as containing exemption from jurisdiction of
the sovereign within whose territory she claims the rights of hospi-
tality. The principle was accepted by the Geneva Arbitration Tribu-
nal, which announced that the privilege of exterritoriality accorded
to vessels of war has been admitted in the law of nations; not as an
absolute right, but solely, as a proceeding founded on the principle of
courtesy and mutual deference between nations.” (2 Moore, Int. Law
Dig., Secs. 252; 254; Hall, Int. Law, Sec. 55; Taylor, Int. Law, Sec.
256).

Thus, in the Philippines, “such vessels are therefore permitted
during times of peace to come and go freely. Local officials exercise
but little control over the actions, and offense committed by their
crews are justiciable by their own officers acting under the laws to
which they primarily owe their allegiance. This limitation upon the
general principle of territorial sovereignty is based entirely upon
comity and convenience, and finds its justification in the fact that
experience shows that such vessels are generally careful to respect
local laws and regulations which are essential to the health, order,
and well-being of the port.” (U.S. vs. Bull, 15 Phil. 7).
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Conflicting theories on territoriality and exterritoriality.

The degree of exemption from local jurisdiction of merchant
vessels of foreign registry is predicated upon two well known theo-
ries namely, the French theory and the English theory. The first
emphasizes nationality and holds that the matters happening on
board the merchant vessel which do not concern the tranquility of
the port or persons foreign to the crew, are justiciable only by the
courts of the country to which the vessel belongs. The second theory,
on the other hand, emphasizes the principle of territoriality, that is,
it maintains that as soon as merchant vessels enter the ports of a
foreign state, they become subject to local jurisdiction on all points
in which the interests of the country are touched. (U.S. vs. Bull, 15
Phil. 7; People vs. Cheng, 46 Phil. 729). The view taken by the United
States in this respect holds that when a merchant vessel enters a
foreign port, it is subject to the jurisdiction of local authorities, un-
less the local sovereignty has by act of acquiescence or through treaty
arrangements consented to waive a portion of such jurisdiction. Ac-
cordingly, in a case (U.S. vs. Kiekelman, 92 U.S. 520), the Court held
that merchant vessels of one country visiting the ports of another for
the purpose of trade, subject themselves to the laws which govern
the ports they visit, so long as they remain; and this as well in war
as in peace, unless otherwise provided by treaty. (U.S. vs. bull, 15
Phil. 7; People vs. Cheng, 46 Phil. 729).

Rule in this jurisdiction.

The English theory as qualified by the American theory ob-
tains in this jurisdiction. Thus, where the master of a Norwegian
vessel failed to provide suitable means for securing animals while
transporting them therein from the port of Formosa through the high
seas, and these forbidden conditions punishable under our laws con-
tinued when the vessel enters our territorial waters, the offense is
subject to local jurisdiction and triable in our courts. (U.S. vs. Bull,
15 Phil. 7). Similarly, the offense of smoking opium on board a for-
eign merchant vessel at anchor within Philippine waters constitutes
a breach of public order here established and a serious violation of
the policy of the Legislature in the enactment of the law, and, as
such, justiciable in our courts. (U.S. vs. Cheng, 46 Phil. 729). Like-
wise, although the mere possession of a thing of prohibited use in
the Philippines on board of foreign vessel in transit through any of
its ports does not, as a general rule, constitute an offense triable in
our courts, such vessel, by fiction of law, being regarded as an exten-
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sion of the nationality of the country whose flag it flies, the same
rule does not apply where the prohibited article is landed on Philip-
pine soil, for then, the act constitutes an open violation of the laws
of this country. (U.S. vs. Look Chow, 18 Phil. 573). But an offense, as
theft, committed on board an army transport, or any foreign mer-
chant vessel, while the vessel is navigating on the high seas, is not
triable in the Philippine courts. (U.S. vs. Fowler, 1 Phil. 614).

Article 15. Laws relating to family rights and duties, or to the
status, condition and legal capacity of persons are binding upon
citizens of the Philippines, even though living abroad. (9a)

Wherever a Filipino is, Philippine law shall govern him with
respect to his family rights and duties, status, condition, and legal
capacity. This is true even if he is living abroad.

If A and B, both Filipino citizens, are married but they are liv-
ing abroad, the law that governs them with respect to their family
rights and duties, status, condition and legal capacity is Philippine
law. So that, the mandate under Article 68 of the Family Code that
the husband and wife are obliged to live together, love one another,
help, support and observe mutual respect and fidelity would still
apply. Suppose in Sweden, where they are living, the law allows them
to live separately and maintain other partners, the same cannot apply
to them, because what governs their relationship is Philippine law.
Or, if in Sweden, there is no obligation to support one another, still
the law cannot apply, because under Philippine law, they are obliged
to support one another.

Let us say that A, in the problem above, left his spouse in the
Philippines and went to Hawaii. After five (5) years, he divorced his
spouse. Such a divorce decree is void and cannot be recognized in the
Philippines because of our adherence to the nationality theory that
Philippine law governs the family rights and duties, status, condition
of Filipino citizens. Definitely, a divorce decree obtained abroad would
affect the status and condition of A and B. Furthermore, the divorce
decree is contrary to public policy, especially with the provisions of
Article 17 of the Civil Code, where the law says that such a declara-
tion of public policy cannot be rendered ineffective by a judgment
promulgated in a foreign country.

But let us say that A is an American citizen and B is a Filipina.
They went to the USA where A is a national. A divorced B. The di-
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vorce decree is valid and B can even get married now in view of Article
26, paragraph 2 of the Family Code, which provides that if there is
a mixed marriage and the foreigner obtains a divorce decree against
the Filipino capacitating the foreigner to remarry under his national
law, then, the Filipino shall also be capacitated to remarry in the
Philippines. This law has equalized the unfair situation in the Civil
Code where regardless of whether the marriage was mixed or not, if
the foreigner divorced the Filipino, the latter could not remarry.

To trace the history of Article 26, paragraph 2 of the Family
Code, the case of Van Dorn vs. Romillo, Jr., 139 SCRA 139, is rel-
evant. In this case, the Supreme Court recognized the effects of a
foreign divorce, saying, that after the foreigner divorced the Filipino
wife, the marriage bond was severed, and that there was no longer
any duty to love, and to live, support and no more right of inherit-
ance.

Absolute divorce decree granted by U.S. court, between
Filipina wife and American husband, held binding upon the
latter.

Case:
Alice Reyes Van Dorn vs. Hon. Manuel V.
Romillo, Jr., et al.
L-68470, October 8, 1985, 139 SCRA 139
Facts:

Alice Reyes, a Filipina, married Richard Upton, an American,
in Hongkong in 1972. They established residence in the Philippines
and had two children. In 1982, the wife sued for divorce in Nevada,
U.S.A., on the ground of incompatibility. She later married one
Theodore Van Dorn in Nevada. In 1983, Upton sued her before the
Regional Trial Court, Branch CXV, in Pasay City, asking that she be
ordered to render an accounting of her business known as the Gal-
leon Shop, in Ermita, Manila, which Upton alleged to be a conjugal
property. He also prayed that he be declared with right to manage
the conjugal property. The defendant wife moved to dismiss the com-
plaint on the ground that the cause of action was barred by a previ-
ous judgment in the divorce proceedings wherein he had acknowl-
edged that the couple had “no community property.” From a denial of
that motion, she went to the Supreme Court on a petition for certio-
rari and prohibition.
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Held:

The pivotal fact in this case is the Nevada divorce of the par-
ties. The Nevada court had jurisdiction over the parties. There can
be no question as to the validity of that Nevada divorce in any of the
States of the United States. The decree is binding on Upton as an
American citizen; hence, he cannot sue petitioner, as her husband, in
any State of the Union. While it is true that owing to the nationality
principle under Article 15 of the Civil Code, only Philippine nation-
als are covered by the policy against absolute divorce, aliens may
obtain divorces abroad, which may be recognized in the Philippines,
provided they are valid according to their national law. In this case,
the divorce in Nevada released Upton from the marriage from the
standards of American law. Thus, pursuant to his national law, he is
no longer the husband of petitioner. He would have no standing to
sue in the case below as petitioner’s husband entitled to exercise con-
trol over conjugal assets. He is also estopped by his own representa-
tion before the Nevada court from asserting his right over the al-
leged conjugal property. To maintain, as private respondent does, that
under our laws petitioner has to be considered still married to him
and still subject to a wife’s obligations under Article 109, et seq., of
the Civil Code, cannot be just. Petitioner should not be obliged to live
together with, observe respect and fidelity, and render support to
private respondent. The latter should not continue to be one of her
heirs with possible rights to conjugal property. She should not be
discriminated against in her own country if the ends of justice are to
be served.

It must be observed that for Article 26, paragraph 2 of the Family
Code to apply, the following requisites must be present:

1. the marriage must be originally a mixed marriage;

2. the foreigner should be the one to initiate the divorce
petition, and if granted, it should capacitate him under
his national law to remarry.

If all these requisites are present, then, the Filipino can also be
capacitated to remarry. However, if the Filipino was the one who
initiated the petition for divorce, and it was granted, thus capacitat-
ing the foreigner-spouse to remarry, the law is inapplicable and the
Filipino cannot remarry. This is so because of the strict interpreta-
tion and application of our marriage laws. The general rule in Ar-
ticle 15, of the Civil Code would apply.
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Or, let us say that A and B, both Filipino citizens, are married.
A went abroad and later on embraced American citizenship and di-
vorced B. Can B remarry in the Philippines? The answer is, No. Article
26, paragraph 2 of the Family Code does not apply; Article 15 of the
Civil Code applies. This situation is a return to the old unfair situ-
ation in the Civil Code, prior to Van Dorn vs. Romillo and the Family
Code, for what governs the status, condition and legal capacity of B
is Philippine law. Something must be done with this situation as it
is unfair, because A can now get married without fear of being pros-
ecuted under Philippine laws since he is beyond the reach of the
obligatory force of our penal laws. Furthermore, he is no longer gov-
erned by Philippine laws since he is now an American citizen. Yet, B
is left hanging as she is still considered married from the viewpoint
of Philippine laws. Only a legislative enactment can remedy the situ-
ation. Or, even if we are to assume that A and B are residing in the
U.S.A,, still, B cannot marry, because what governs his legal capac-
ity and status is Philippine law. This is so even if the laws of the
USA would say that after their divorce, B can get married. The na-
tionality principle would still apply.

Note that Van Dorn vs. Romillo was treated as an exceptional
situation which triggered the adoption of Article 26(2) of the Family
Code, erasing the unfair situation in the Civil Code.

Divorce obtained abroad by Filipinos.

A Filipino wife remains the lawful wife of the Filipino husband
despite a decree of divorce obtained abroad by the wife. Hence, the
wife is entitled to inherit from the husband as the latter’s surviving
spouse despite the fact that she was the one who divorced him. How-
ever, if the wife was already a foreigner at the time of the divorce,
she ceases to be the lawful wife of the Filipino husband and loses her
right to inherit from him as his surviving spouse. (Quita vs. Dandan,
G.R. No. 124862, 22 December 1998, 101 SCAD 892). The reason for
the rule is that, such divorce between Filipino citizens abroad even if
valid where it was obtained, is void and inexistent.

Divorce; its recognition in the Philippines.
A divorce decree obtained in a foreign country may be recog-
nized in the Philippines.

A divorce obtained abroad by an alien may be recognized in our
jurisdiction, provided such decree is valid according to the national
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law of the foreigner. However, the divorce decree and the governing
personal law of the alien spouse who obtained the divorce must be
proved. Our courts do not take judicial notice of foreign laws and
judgments; hence, like any other facts, both the divorce decree and
the national law of the alien must be alleged and proven according
to our law on evidence. (Grace Garcia vs. Rederick A. Recio, G.R. No.
138322, October 2, 2002).

Case:

Garcia vs. Recio
G.R. No. 138322, October 2, 2002

Facts:

Rederick Recio, a Filipino, got married to Editha Samson, an
Australian citizen, but the marriage was dissolved by a divorce de-
cree on May 18, 1989 issued by an Australian family court. On June
26, 1992, Rederick became an Australian citizen and got married to
Grace on January 12, 1994. They lived separately without judicial
decree. On March 3, 1998, she filed a complaint for declaration of
nullity of her marriage with Rederick on the ground of bigamy stat-
ing that prior to the marriage, she did not know that her husband
had a previous marriage. On July 7, 1998, he was able to obtain a
decree of divorce from her, hence, he prayed in his answer to the
complaint that it be dismissed on the ground that it stated no cause
of action. The court dismissed the case on the basis of the divorce
which dissolved the marriage and recognized in the Philippines.
Before the Supreme Court, she raised the following issues:

1. Whether the divorce between Editha Samson and himself
was proven,;

2. Whether his legal capacity to marry her was proven.

Reiterating jurisprudential rules earlier laid down, the Supreme
Court —

Held:

(1) No, Philippine law does not provide for absolute divorce;
hence, our courts cannot grant it. A marriage between two Filipinos
cannot be dissolved even by a divorce obtained abroad, because of
Articles 15 and 17 of the Civil Code. (Tenchavez vs. Escano, 15 SCRA
355; Barretto Gonzalez vs. Gonzalez, 58 Phil. 67). In mixed marriages
involving a Filipino and a foreigner, Article 26 of the Family Code
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allows the former to contract a subsequent marriage in case the
divorce is “validly obtained abroad by the alien spouse capacitating
him or her to remarry.” (Van Dorn vs. Romillo, Jr., 139 SCRA 139;
Pilapil vs. Ibay-Somera, 174 SCRA 653). A divorce obtained abroad
by a couple, who are both aliens, may be recognized in the Philip-
pines, provided it is consistent with their respective national laws.
(Van Dorn vs. Romillo, supra.). The same must be proved as a fact
according to the rules of evidence.

Therefore, before a foreign divorce decree can be recognized by
our courts, the party pleading it must prove the divorce as a fact and
demonstrate its conformity to the foreign law allowing it. Presenta-
tion solely of the divorce decree is insufficient. (Garcia vs. Recio,
supra.).

Necessity to prove legal capacity.

(2) Ifaforeigner who was divorced seeks to obtain a marriage
license in the Philippines, it is incumbent upon him to prove his legal
capacity. If the marriage was dissolved by reason of divorce, he has
to file a sworn statement as to how the marriage was dissolved (Art.
11, FC) and furnish the local civil registrar with the judgment (Art.
13, FC) and must register the same with the local civil registrar to
bind third persons. (Art. 52). Before a foreign judgment is given
presumptive evidentiary value, the document must first be presented
and admitted in evidence. A divorce obtained abroad is proven by
the divorce decree itself. Indeed the best evidence of a judgment is
the judgment itself. (Rule 130, Sec. 3, Rules of Court). The decree
purports to be a written act or record of an act of an official body or
tribunal of a foreign country. (Sec. 19, Rule 130).

Under Sections 24 and 25 of Rule 132, on the other hand, a
writing or document may be proven as a public or official record of
a foreign country by either (1) an official publication or (2) a copy
thereof attested by the officer having legal custody of the document.
If the record is not kept in the Philippines, such copy must be (a)
accompanied by a certificate issued by the proper diplomatic or con-
sular officer in the Philippine foreign service stationed in the foreign
country in which the record is kept and (b) authenticated by the seal
of his office. (Garcia vs. Recio, supra.).

Our courts do not take judicial notice of foreign laws.

It is well-settled in our jurisdiction that our courts cannot take
judicial notice of foreign laws. (Wildvalley Shipping Co., Ltd. vs. CA,
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G.R. No. 119602, October 6, 2000). Like any other facts, they must
be alleged and proved. Australian marital laws are not among those
matters that judges are supposed to know by reason of their judicial
function. (Delos Angeles vs. Cabahug, 106 Phil. 839). The power of
judicial notice must be exercised with caution, and every reasonable
doubt upon the subject should be resolved in the negative. (Garcia
vs. Recio, supra.).

Proof of legal capacity. Concept and kinds of divorce.

In its strict legal sense, divorce means the legal dissolution of
a lawful union for a cause arising after marriage. But divorces are of
different types. The two basic ones are (1) absolute divorce or a vin-
culo matrimonti and (2) limited divorce or a mensa et thoro. The first
kind terminates the marriage, while the second suspends it and leaves
the bond in full force. If what is presented is a decree nisi or an
interlocutory decree — a conditional or provisional judgment of di-
vorce, it is in effect the same as a separation from bed and board,
although an absolute divorce may follow after the lapse of the pre-
scribed period during which no reconciliation is effected. (Garcia vs.
Recio, supra.).

Reason why foreign divorce is not recognized in the Philip-
pines.

Being contrary to law and morals, it is a rule in the Philippines
that foreign divorces are not recognized by our laws. In fact, laws
and determinations in a foreign country are not binding in the Phil-
ippines even if they are valid therein. Of course, if such divorce is
obtained by Filipinos abroad, the said rule applies. If it is obtained
by foreigners and valid under their national laws, the same can be
given legal effect in the Philippines subject to the conditions cited
above.

In Van Dorn vs. Romillo, Jr. (139 SCRA 139), it was held that
owing to the nationality principle embodied in Article 15 of the Civil
Code, only Philippine nationals are covered by the policy against
absolute divorces, the same being considered contrary to our concept
of public policy and morality. In the same case, it was said that aliens
may obtain divorces abroad, provided they are valid according to their
national law.

Citing this landmark case (Van Dorn vs. Romillo), it was said
that once proven that the spouse was no longer Filipino citizen when
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he obtained the divorce from the other spouse, former spouse could
“very well lose her right to inherit” from him.

In Pilapil vs. Ibay-Somera (174 SCRA 653), the Court recog-
nized the divorce obtained by the respondent in his country and said
that due to the divorce decree, he can no longer prosecute his wife
for adultery as the marriage bond has already been severed. (Llorente
vs. CA, G.R. No. 124371, November 23, 2000).

The two cases cited above are the predecessors of Article 26(2)
of the Family Code which expressly recognize the effects of foreign
divorces subject to the conditions that the marriage must have been
mixed from its inception and not thereafter; that it was the foreigner
who initiated the complaint for divorce; and the decree capacitated
the foreigner to remarry under his/her national law. If commenced
by the Filipino, then, Article 26(2) does not apply because of the
restrictive nature of Philippine law on marriage.

Effect of foreign divorce.

In Paula Llorente vs. CA, G.R. No. 124371, November 23, 2000,
Lorenzo and Paula Llorente were married in Nabua, Camarines Sur.
Lorenzo was enlisted to the US Army and became an American citi-
zen. His wife was left in the Philippines but when he came back, he
found out that she was “living-in” with his brother. He went back to
the USA and filed a petition for divorce which was granted. It be-
came final and executory. When he came back to the Philippines, he
married Alicia with whom he had children. He executed a will be-
queathing all his properties to his wife Alicia and their children. When
his will was submitted to probate, Paula filed a petition for the issu-
ance of letters testamentary in her favor contending that she is the
surviving spouse; that various properties were acquired during their
marriage and that his will encroached on her legitime and 1/2 shares
in the conjugal property. The petition was given due course. The RTC
declared one of the children of Lorenzo as only an illegitimate child
entitling her to 1/3 of the estate and 1/3 of the free portion. The CA
modified the decision declaring Alicia as a co-owner of whatever
properties she and the deceased husband may have acquired during
their converture.

Question:

Is Alicia entitled to inherit? Why?
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Answer:

Yes, because it is clear from his will that he intended to be-
queath his properties to his second wife and children. His wishes
cannot be frustrated since he was a foreigner, not covered by Philip-
pine Laws on family rights and duties, status, condition and legal
capacity. As to who inherits from him is governed by foreign law, his
national law.

Question:

Is the divorce decree obtained by Lorenzo valid? Why?

Answer:

Yes, owing to the nationality principle embodied in Article 15,
NCC which covers only Philippine nationals. Such policy covers for-
eign divorces which are valid in the Philippines even though obtained
abroad, provided they are valid according to their national law. (Van
Dorn vs. Romillo, Jr., 139 SCRA 139). And since the man was no
longer a Filipino citizen when he obtained the divorce, the former
wife lost her right to inherit. (Quita vs. CA, 300 SCRA 406).

Effect of foreign divorce obtained while action for nullity of
the marriage is pending.

Case:
Roehr vs. Rodriguez, et al.
G.R. No. 142820, June 20, 2003
(Quisumbing, J.)
Facts:

Wolfang O. Roehr, a German citizen married Carmen Rodriguez,
a Filipina in 1980 in Germany. They begot two children. In 1996,
Carmen filed an action for declaration of nullity of their marriage. A
motion to dismiss was denied but in 1997 while a second motion to
dismiss was pending, Wolfang obtained a decree of divorce in Ger-
many and granted parental custody over their children to him.

An order granting the Motion to Dismiss was issued because of
the dissolution of the marriage. A motion was filed asking that the
case be set for hearing for the purpose of determining the issues of
custody of children and the distribution of their properties. It was
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opposed on the ground that there was nothing to be done anymore as
the marital tie of the spouses had already been severed by the
divorce decree and that the decree has already been recognized by
the court in its order. The lower Court issued an order partially set-
ting aside the former order for the purpose of tackling the issues of
property relations of the spouses as well as support and custody of
their children. This order was questioned on the basis of the conten-
tion that the divorce decree obtained in Germany had already sev-
ered the marital relations of the parties, hence, nothing can be done
anymore. Is the contention proper? Why?

Held:

No. In Garcia v. Recio, 366 SCRA 437 (2001), Van Dorn v.
Romillo, Jr., 139 SCRA 139 (1985) and Llorente v. Court of Appeals,
345 SCRA 592 (2000), it has been consistently held that a divorce
obtained abroad by an alien may be recognized in our jurisdiction,
provided such decree is valid according to the national law of the
foreigner. Relevant to the present case is Pilapil v. Ibay-Somera, 174
SCRA 653 (1989), where the Court specifically recognized the valid-
ity of a divorce obtained by a German citizen in his country, the
Federal Republic of Germany. It was held in Pilapil that a foreign
divorce and its legal effects may be recognized in the Philippines
insofar as respondent is concerned in view of the nationality prin-
ciple in our civil law on the status of persons.

In this case, the divorce decree issued by the German court dated
December 16, 1997 has not been challenged by either of the parties.
In fact, save for the issue of parental custody, even the trial court
recognized said decree to be valid and binding, thereby endowing
private respondent the capacity to remarry. Thus, the present con-
troversy mainly relates to the award of the custody of their two chil-
dren, Carolynne and Alexandra Kristine, to petitioner.

As a general rule, divorce decrees obtained by foreigners in other
countries are recognizable in our jurisdiction, but the legal effects
thereof, e.g., on custody, care and support of the children, must still
be determined by our courts. Before our courts can give the effect of
res judicata to a foreign judgment, such as the award of custody to
petitioner by the German court, it must be shown that the parties
opposed to the judgment had been given ample opportunity to do so
on grounds allowed under Rule 39, Section 50 of the Rules of Court
(now Rule 39, Section 48, 1997 Rules of Civil Procedure), to wit:
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SEC. 50. Effect of foreign judgments. — The effect of
a judgment of a tribunal of a foreign country, having juris-
diction to pronounce the judgment is as follows:

(a) In case of a judgment upon a specific thing, the
Jjudgment is conclusive upon the title to the thing;

(b) Incaseof ajudgment against a person, the judg-
ment is presumptive evidence of a right as between the
parties and their successors in interest by a subsequent title;
but the judgment may be repelled by evidence of a want of
Jurisdiction, want of notice to the party, collusion, fraud,
or clear mistake of law or fact.

It is essential that there should be an opportunity to challenge
the foreign judgment, in order for the court in this jurisdiction to
give effect to it. Our Rules of Court clearly provide that with respect
to actions in personam, as distinguished from actions in rem, a for-
eign judgment merely constitutes prima facie evidence of the just-
ness of the claim of a party and, as such, is subject to proof to the
contrary.

In the present case, it cannot be said that private respondent
was given the opportunity to challenge the judgment of the German
court so that there is basis for declaring that judgment as res judi-
cata with regard to the rights of petitioner to have parental custody
of their two children. The proceedings in the German court were sum-
mary. As to what was the extent of private respondent’s participa-
tion in the proceedings in the German court, the records remain
unclear. The divorce decree itself states that neither has she com-
mented on the proceedings nor has she given her opinion to the Social
Services Office. Unlike petitioner who was represented by two law-
yers, private respondent had no counsel to assist her in said pro-
ceedings. More importantly, the divorce judgment was issued to
petitioner by virtue of the German Civil Code provision to the effect
that when a couple lived separately for three years, the marriage is
deemed irrefutably dissolved. The decree did not touch on the issue
as to who the offending spouse was. Absent any finding that private
respondent is unfit to obtain custody of the children, the trial court
was correct in setting the issue for hearing to determine the issue of
parental custody, care, support and education mindful of the best
interests of the children. This is in consonance with the provisions in
the Child and Youth Welfare Code that the child’s welfare is always
the paramount consideration in all questions concerning his care and
custody.
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On the matter of property relations, petitioner asserted that
public respondent exceeded the bounds of its jurisdiction when it
claimed cognizance of the issue concerning property relations between
petitioner and private respondent. Private respondent herself has
admitted in Par. 14 of her petition for declaration of nullity of mar-
riage dated August 26, 1996 filed with the RTC of Makati, subject of
this case, that: “petitioner and respondent have not acquired any
conjugal or community property nor have they incurred any debts
during the marriage.” Herein petitioner did not contest this aver-
ment. Basic is the rule that a court shall grant relief warranted by
the allegations and the proof. Given the factual admission by the
parties in their pleadings that there is no property to be accounted
for, respondent judge has no basis to assert jurisdiction in this case
to resolve a matter no longer deemed in controversy.

In sum, it can be said that respondent judge may proceed to
determine the issue regarding the custody of the two children born
of the union between petitioner and private respondent. Private
respondent erred, however, in claiming cognizance to settle the matter
of property relations of the parties, which is not an issue.

Foreign judgments contrary to public order, morals.

Litigants cannot compel the courts to approve of their own
actions or permit the personal relations of the citizens of these Is-
lands to be affected by decrees of divorce of foreign courts in a man-
ner which our government believes is contrary to public order and
good morals. (Barreto vs. Gonzales, 58 Phil. 67).

Article 16. Real property as well as personal property is sub-
ject to the law of the country where it is situated.

However, intestate and testamentary successions, both with
respect to the order of succession and to the amount of succes-
sional rights and to the intrinsic validity of testamentary provisions,
shall be regulated by the national law of the person whose succes-
sion is under consideration, whatever may be the nature of the
property and regardless of the country wherein said property may
be found. (10a)

There is no dispute that real and personal properties are gov-
erned by the law of the place where they are situated. This is a re-
statement of the principle of lex rei sitae.
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There are four aspects of succession which are governed by the
law of the person whose succession is under consideration, and they
are:

(1) the order of succession;
(2) the amount of successional rights;

(8) the intrinsic validity of the will (Art. 16, New Civil Code);
and

(4) the legal capacity to succeed. (Art. 1039, New Civil Code).

Under the nationality principle, all these aspects of succession
are governed by the national law of the person whose succession is
under consideration.

Nationality theory applied.

Case:

Testate Estate of Bohanan vs. Bohanan, et al.
106 Phil. 997

Facts:

This is an appeal from the decision of the lower court dismiss-
ing the objections filed by the oppositors, the wife and the two chil-
dren of the deceased, to the project of partition submitted by the
executor, Phil. Trust Co., and approving the said project of partition.

The testator was born in Nebraska, had properties in Califor-
nia, and had a temporary, although long, residence in the Philip-
pines. In his will executed in Manila, he stated that he had selected
as his domicile and permanent residence, the State of Nevada, and
therefore at the time of his death, he was a citizen of that state. In
his will, he disposed so much of his properties in favor of his grand-
son, his brother and his sister, leaving only a small amount of legacy
to his children and none to his wife. The same was questioned by the
surviving wife and the surviving children regarding the validity of
the testamentary provisions disposing of the estate, claiming that
they have been deprived of their legitime under Philippine law, which
is the law of the forum. With respect to the wife, a decree of divorce
was issued between the testator and the wife after being married for
13 years; thereafter, the wife married another man whereby this
marriage was subsisting at the time of the death of the testator.
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Issue:

Whether or not the testamentary dispositions, especially those
for the children, which are short of the legitimes given them by the
Civil Code of the Philippines are VALID.

Held:

Article 10 of the Old Civil Code, now Article 16 of the New Civil
Code, provides that the validity of testamentary dispositions are to
be governed by the national law of the person whose succession is in
question. In the case at bar, the testator was a citizen of the State of
Nevada. Since the laws of said state allow the testator to dispose of
all his property according to his will, his testamentary dispositions
depriving his wife and children of what should be their legitimes
under the laws of the Philippines, should be respected and the project
of partition made in accordance with his testamentary dispositions
should be approved.

Case:

Bellis vs. Bellis
20 SCRA 358

Facts:

Amos G. Bellis was a citizen and resident of Texas at the time
of his death. Before he died, he had made two wills, one disposing of
his Texas properties, the other disposing of his Philippine proper-
ties. In both wills, his recognized illegitimate children were not given
anything. Texas has no conflict rule governing successional rights.
Furthermore, under Texas Law, there are no compulsory heirs and
therefore no legitimes. The illegitimate children opposed the wills
on the ground that they have been deprived of their legitimes to which
they should be entitled, if Philippine law were to apply.

Held:

Said children are not entitled to their legitimes for under Texas
Law (which is the national law of the deceased), there are no legitimes.
The renvoi doctrine cannot be applied. Said doctrine is usually per-
tinent where the decedent is a national of one country, and a domi-
ciliary of another. A provision in a foreigner’s will to the effect that
his properties shall be distributed in accordance with Philippine law
and not with his national law, is illegal and void for his national law,
in this regard, cannot be ignored.
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Note:

Under Article 16, New Civil Code, the order of succession, the
amount of successional rights, and the intrinsic validity of the will
shall be governed by the national law of the person whose succession
is under consideration. Under Art. 1039, NCC, the capacity to suc-
ceed shall be governed by the national law of the decedent.

When the domiciliary theory applies.

In Aznar vs. Garcia, 7 SCRA 95, a citizen of California, USA,
was domiciled in the Philippines. He died, survived by two (2) ac-
knowledged natural children. In his will, he left an estate worth
P500,000.00 to one of his children and P3,000.00 to the other. Under
his national law, however, the disposition of his estate or any ques-
tion as to the validity of testamentary provisions shall be governed
by his domiciliary law. The child who was given only P3,000.00 ques-
tioned the validity of the disposition in favor of the other. The Su-
preme Court held for the child who was given P3,000.00 only. It was
said that while Article 16 of the Civil Code states that the intrinsic
validity of testamentary provisions shall be governed by the decedent’s
national law, nevertheless, the Civil Code of California declares that
the decedent’s domiciliary law shall govern. Hence, the question shall
be referred back to the decedent’s domicile.

Concept of renvoi.

Renvoi means referring back. Senator Salonga asked the fol-
lowing question on renvoi: When the conflicts rule of the forum re-
fers a matter to a foreign law for decision, is the reference to the
corresponding conflicts rule of the foreign law, or is the reference to
the purely internal rules of the foreign system a case in renvoi? Justice
Desiderio Jurado likewise gave an example of an application of the
principle of renvoi as follows:

Example:

A and B, both Filipino citizens, are married. They
have five (5) legitimate children. They are all living in
California. A executed a will instituting B as his sole heir,
thereby depriving the children of their shares in the es-
tate. This cannot be done by A because it is violative of the
order of succession, for the legitimate children are the first
in the order of succession. And since the legitimate chil-
dren are deprived and totally omitted in the will, it also
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goes into the intrinsic validity of the will as there is
preterition. (Art. 854, New Civil Code). It is also violative
of the rule that governs the amount of successional rights
of the legitimate children, since the law provides that their
legitime is 1/2 of the estate, B, getting only a share equal
to that of a legitimate child. (Art. 892, New Civil Code).

In all these circumstances, the national law of A
governs, that even if American law says that A can give all
his estate to anyone, still his national law would govern.

Article 17. The forms and solemnities of contracts, wills, and
other public instruments shall be governed by the laws of the
country in which they are executed.

When the acts referred to are executed before the diplomatic
or consular officials of the Republic of the Philippines in a foreign
country, the solemnities established by Philippine laws shall be
observed in their execution.

Prohibitive laws concerning persons, their acts or property,
and those which have for their object public order, public policy
and good customs shall not be rendered ineffective by laws or
judgments promulgated, or by determinations or conventions
agreed upon in a foreign country. (11a)

Performance and enforcement.

While matters pertaining to the due execution of contracts are
regulated according to the law of the place of their execution, on the
other hand, matters connected with the performance of contracts are
regulated by the law in force at the place of performance. Remedies,
such as the bringing of suit, admissibility of evidence, and the stat-
ute of limitations, depend upon the law of the place where the action
is brought. (Gov’t. of Phil. vs. Frank, 13 Phil. 236).

The law is an application of the principle of lex loci celebratio-
nis. If a Filipino executes a contract abroad, the forms and solemni-
ties of the same may be governed by the law of the place where the
same is executed.

Illustration:

A Filipino while in Hawaii executed a will institut-
ing his heirs and disposing of his properties to them. There
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were only two (2) witnesses to the will who did not sign
the same in the presence of A and of one another. Instead,
the will was signed in three (3) different places. Let us
assume that the laws in Hawaii would allow the signing
of the will not in the presence of the testator and the wit-
nesses and still the will is valid under such laws. The will
is valid in the Philippines because the solemnities of con-
tracts or wills may be governed by the laws of the country
where they are executed.

But if the will was executed before the Philippine
consul of Hawaii, then, the forms and solemnities under
Philippine law shall govern. In this case, there must be
three (3) instrumental witnesses and that the will must
be signed by the testator in the presence of the three (3)
witnesses and the three witnesses must sign it in the
presence of the testator and of one another, otherwise, the
will is void.

Effects of laws, etc. on prohibitive laws concerning persons
in the Philippines.

Article 17 of the Civil Code says that if there is a law or deter-
mination or judgment in a foreign country, the same shall not render
ineffective prohibitive laws concerning persons, their property or acts
of Filipinos.

Example:

A and B are Filipino citizens. They are married. While
vacationing in Las Vegas, Nevada, they divorced each
other. The divorce decree cannot be valid in the Philip-
pines as it is contrary to public policy and morals. While
it may be valid in Nevada, it is void in the Philippines and
hence, it cannot render ineffective Philippine law that says
that what governs the family rights and duties, status,
condition and legal capacity of the Filipinos is Philippine
law.

Or, if A and B would agree to separate properties
extrajudicially and the agreement is valid in Nevada, that
is void in the Philippines, because the spouses cannot have
separation of properties during the marriage without ju-
dicial order. (Art. 134, Family Code).
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Or, if A and B agree to maintain live-in partners, the
agreement is void as it is contrary to morals. Even if the
agreement is valid in Nevada, the same is void in the
Philippines since it is contrary to morals.

Doctrine of Lex Loci Contractus.

If an airline ticket is purchased in the Philippines, and rewrit-
ten abroad, the liability of the airline company in case of breach the
contract is governed by Philippine Law. This is the doctrine of lex
loci contractus.

According to the doctrine, as a general rule, the law of the place
where a contract is made or entered into governs with respect to its
nature and validity, obligation and interpretation.

In Zalamea vs. Court of Appeals, 228 SCRA 23, the Court ap-
plied the doctrine of lex loci contractus. According to the doctrine, as
a general rule, the law of the place where a contract is made and
entered into governs with respect to its nature and validity, obliga-
tion and interpretation. This has been said to be the rule even though
the place where the contract was made is different from the place
where it is to be performed, and particularly so, if the place of the
making and the place of performance are the same. Hence, the court
should apply the law of the place where the airline ticket was issued,
when the passengers are residents and nationals of the forum and
the ticket is issued in such State by the defendant airline. (United
Airlines, Inc. vs. CA, April 20, 2001, 357 SCRA 99).

Article 18. In matters which are governed by the Code of
Commerce and special laws, their deficiency shall be supplied by
the provisions of this Code. (16a)

Chapter 2

Human Relations

Article 19. Every person must, in the exercise of his rights
and in the performance of his duties, act with justice, give every-
one his due and observe honesty and good faith.

Article 19 of the Civil Code is a statement of principle that
supplements but does not supplant a specific provision of law. (Capitle,
et al. vs. Vda. de Gaban, et al., G.R. No. 146890, June 8, 2004).
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Definition of Terms.

Right. Every well-grounded claim on others is called a right,
and, since the social character of man gives the element of mutuality
to each claim, every right conveys along with it the idea of obliga-
tion. (2 B.L.D., 2960).

Duty. Ahuman action which is exactly conformable to the laws
which requires us to obey them. A moral obligation or responsibility.
It differs from a legal obligation, because a duty cannot always be
enforced by the law; it is our duty, for example, to be temperate in
eating, but we are under no legal obligation to be so; we ought to love
our neighbors, but no law obliges us to love our neighbors. (1 B.L.D.,
962).

Justice. The constant and perpetual disposition to render to
every man his due. (Justinian, Inst. b. 1, tit. 1; Co. 2d Inst. 56.). The
conformity of our actions and our will to the law. (Teullier, Droit Civ.
Fr. Tit. prel. n. 5.).

Good Faith. An honest intention to abstain from taking any
unconscientious advantage of another, even though the forms or
technicalities of law, together with an absence of all information or
belief of facts which would render the transaction unconscientious.
(Wood v. Conrad, 2, S. D. 334, 50 M.W.,, 95.).

Coverage of the law.

The foregoing rule pervades the entire legal system, and ren-
ders it impossible that a person who suffers damage because another
has violated some legal provision, should find himself without relief.
(Report of the Code Commission, p. 39). It is a sound and just prin-
ciple that where one wrongfully or negligently does an act which in
its consequences is injurious to another, he is liable for the damage
caused by such wrongful act. This rule applies to artificial, as well as
to natural, persons. It is submitted that to warrant the recovery of
damages in any case, there must be a right of action for a wrong
inflicted by the defendant and damage resulting to the plaintiff there-
from. Wrong without damage, or damage without wrong, does not
constitute a cause of action. (Civil Code of the Phils., Commentaries
and Jurisprudence, Alba and Garcia, 1950 ed., p. 52).

That is why, if the injury was self-inflicted, there can be no
recovery of damages. It would be a case of damage without injury.
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Necessity for the law.

It has been said that since law is the mode of regulating con-
duct by means of sanctions imposed by a politically organized soci-
ety, and since law prescribes rather than describes, the codifiers, in
formulating these new provisions have seen fit to indicate the range
of allowable conduct among the citizens of the Philippines and they
have done it in an imperative mode, form, and content. This impera-
tive character it possesses by virtue of its sanctions, which are threats
of consequences in case of disobedience. It is not, however, the nor-
mative aspect of this provision that gives it a unique character. It is
the fact that the sanction or the punishment of these violations is
applied exclusively by organized political government, for this draws
the line of distinction between law on the one hand, and religion,
morals, and customs, on the other.

There can be no definiteness and certainty of the intention of
these provisions unless they are so written, for after all, the Latin
maxim lex scripta dura lex holds true, unlike moral precepts which,
if not written into the law, however sublime and noble in purpose,
are nevertheless shifting and fluid, lacking in precision, definiteness
and pains and penalties in case of violation. (Civil Code of the Phils.,
Commentaries and Jurisprudence, Garcia and Alba, 1950 ed., pp. 51-
52).

Standards of Human Conduct are set forth by law.

In the exercise of a right and in the performance of an obliga-
tion, there are norms of conduct that a person must observe. It is not
because a person invokes his rights that he can do anything, even to
the prejudice and disadvantage of another. The same rule applies in
case he performs his duties. Article 19 of the Civil Code, known to
contain what is commonly referred to as the principle of abuse of
rights, sets certain standards which must be observed not only in
the exercise of one’s rights but also in the performance of one’s duties.
These standards are: (1) to act with justice; (2) to give everyone his
due; (3) to observe honesty and good faith. The law, therefore, recog-
nizes the primordial limitation on all rights: that in their exercise,
the norms of human conduct set forth in Article 19, New Civil Code
must be observed. For, a right although by itself legal because it is
recognized or granted by law as such, may nevertheless become the
source of some illegality. When a right is exercised in a manner which
does not conform with the norms enshrined in Article 19 and results
in damage to another, a legal wrong is thereby committed for which
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the wrongdoer must be held responsible. (Albenson Enterprises Corp.,
et al. vs. CA, et al., G.R. No. 88694, January 11, 1993).

In this case of Albenson Enterprises Corp., petitioners contended
that the civil case filed was one for malicious prosecution. They
asserted that the absence of malice on their part absolved them from
any liability. On the other hand, private respondent contended that
he anchored the case on Articles 19, 20 and 21 of the Civil Code. The
Supreme Court, however, said that in which way it was founded, the
petitioners are not liable. It justified the holding by saying that:

“Article 19, known to contain what is commonly
referred to as the principle of abuse of rights, sets certain
standards which must be observed not only in the exer-
cise of one’s rights but also in the performance of one’s
duties. These standards are the following: to act with jus-
tice; to give everyone his due; and to observe honesty and
good faith. The law, therefore, recognizes the primordial
limitation on all rights: that in their exercise, the norms
of human conduct set forth in Article 19 must be observed.
A right, though by itselflegal because recognized or granted
by law as such, may nevertheless become the source of
some illegality. When a right is exercised in a manner
which does not conform with the norms enshrined in Ar-
ticle 19 and results in damage to another, a legal wrong is
thereby committed for which the wrongdoer must be held
responsible. Although the requirements of each provision
is different, these three (3) articles are all related to each
other. As the eminent Civilist Senator Arturo Tolentino
puts it: “‘With this article (Article 21), combined with Ar-
ticles 19 and 20, the scope of our law on civil wrongs has
been very greatly broadened; it has become much more
supple and adaptable than the Anglo-American law on
torts. It is now difficult to conceive of any malevolent
exercise of a right which could not be checked by the ap-
plication of these articles.” (Tolentino, 1 Civil Code of the
Philippines, 1974 ed.).

“There is, however, no hard and fast rule which can
be applied to determine whether or not the principle of
abuse of rights may be invoked. The question of whether
or not the principle of abuse of rights has been violated,
resulting in damages under Articles 20 and 21 or other
applicable provision of law, depends on the circumstances
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of each case.” (Globe Mackay Cable and Radio Corpora-
tion vs. Court of Appeals, 176 SCRA 778 [1989]).

“The elements of an abuse of right under Article 19
are the following: (1) There is a legal right or duty; (2)
which is exercised in bad faith; (3) for the sole intent of
prejudicing or injuring another. Article 20 speaks of the
general sanction for all other provisions of law which do
not especially provide for their own sanction. (Tolentino,
supra, p. 71). Thus, anyone who, whether willfully or neg-
ligently, in the exercise of his legal right or duty, causes
damage to another, shall indemnify his victim for injuries
suffered thereby. Article 21 deals with acts contra bonus
mores, and has the following elements: 1) There is an act
which is legal; 2) but which is contrary to morals, good
custom, public order, or public policy; 3) and it is done with
intent to injure.

“Thus, under any of these three (3) provisions of law,
an act which causes injury to another may be made the
basis for an award of damages.”

There is a common element under Articles 19 and 21, and that
is, the act must be intentional. However, Article 20 does not distin-
guish, the act may be done either “willfully,” or “negligently.” The
trial court as well as the respondent appellate court mistakenly
lumped these three (3) articles together, and cited the same as the
bases for the award of damages in the civil complaint filed against
petitioners, thus:

“With the foregoing legal provisions (Articles 19, 20,
and 21) in focus, there is not much difficulty in ascertain-
ing the means by which appellants’ first assigned error
should be resolved, given the admitted fact that when there
was an attempt to collect the amount of P2,575.00, the
defendants were explicity warned that plaintiff Eugenio
S. Baltao is not the Eugenio Baltao defendants had been
dealing with. When the defendants nevertheless insisted
and persisted in filing a case — a criminal case no less —
against plaintiff, said defendants ran afoul of the legal
provisions (Articles 19, 20, and 21 of the Civil Code) cited
by the lower court and heretofore quoted.”

“Assuming, arguendo, that all the three (3) articles,
together and not independently of each one, could be val-
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idly made the bases for an award of damages based on the
principle of ‘abuse of right,” under the circumstances, we
see no cogent reason for such an award of damages to be
made in favor of private respondent.”

“Certainly, petitioners could not be said to have vio-
lated the aforestated principle of abuse of right. What
prompted petitioners to file the case for violation of Batas
Pambansa Bilang 22 against private respondent was their
failure to collect the amount of P2,575.00 due on a bounced
check which they honestly believed was issued to them by
private respondent. Petitioners had conducted inquiries
regarding the origin of the check, and yielded the follow-
ing results: from the records of the Securities and Exchange
Commission, it was discovered that the President of Guar-
anteed (the recipient of the unpaid mild steel plates), was
one ‘Eugenio S. Baltao’; an inquiry with the Ministry of
Trade and Industry revealed that E.L. Woodworks, against
whose account the check was drawn, was registered in the
name of one ‘Eugenio S. Baltao.”

Case:

A complaint was filed seeking to compel the bank to pay the
value of checks issued to her by Thomson as it refused to pay the
same despite repeated directives of the drawer to recognize the check
he issued. The bank filed a motion to dismiss alleging that the com-
plaint failed to state a cause of action under Section 189 of the Ne-
gotiable Instruments Law, a check of itself does not operate as an
assignment of any part of the funds to the credit of the drawer with
the bank, and the bank is not liable to the holder unless and until it
accepts or certifies it. Is the contention correct? Why?

Held:
No.

The bank can be held liable for damages because it was not a
suit on the value of the check itself, but for how it acted in relation
to the claim for payment. The allegations in the complaint that the
gross inaction of the bank on Thomson’s instructions, as well as its
evident failure to inform her of the reason are insouciance on its part.
(Platinum Tours & Travel, Inc. vs. Panlilio, 411 SCRA 142 [2003];
Herrera vs. Bollos, 374 SCRA 107 [2002]).
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The complaint was anchored on Article 19, NCC. The law speaks
of the fundamental principle of law and human conduct that a person
must, in the exercise of his rights and in the performance of his duties,
act with justice, give everyone his due, and observe honesty and good
faith. It sets the standard which may be observed not only in the
exercise of one’s right but also in the performance of one’s duties.
When a right is exercised in a manner which does not conform with
the norms enshrined in Article 19 and results in damage to another,
alegal wrong is thereby committed for which the wrongdoer must be
held responsible. But a right, though by itself legal because recog-
nized or granted by law as such, may nevertheless become the source
of some illegality. A person should be protected only when he acts in
the legitimate exercise of his right, that is, when he acts with pru-
dence and in good faith; but not when he acts with negligence or
abuse. There is an abuse of right when it is exercised for the only
purpose of prejudicing or injuring another. The exercise of a right
must be in accordance with the purpose for which it was established,
and must not be excessive or unduly harsh; there must be no inten-
tion to injure another. (HSBC vs. Catalan, G.R. No. 159590; HSBC
International Trustee, Ltd. vs. Catalan, G.R. No. 159591, October
18, 2004).

Case:

There was a contract whereby Valenzona was hired as coach of
the Alaska Basketball Team in the PBA for a period of two (2) years.
Paragraph 3 of the contract provided that “If at anytime during the
contract, the Coach, in the sole opinion of the Corporation, fails to
exhibit sufficient skill or competitive ability to coach the team, the
Corporation may terminate this contract.” During his stint as head
coach, the team placed third in both Open and All Filipino PBA Con-
ferences in 1988. He was later on served with notice that the man-
agement was terminating his services. But six (6) years thereafter,
he filed a complaint for damages asking for payment of his compen-
sation arising from the arbitrary and unilateral termination of his
employment. The RTC dismissed the case for lack of cause of action,
although he challenged paragraph 3 of the contract as lacking the
element of mutuality. The RTC upheld the validity of the contract.
On appeal, the CA reversed the decision holding that the complain-
ant Valenzona was fully aware of entering into a bad bargain.

Is paragraph 3 of the contract is violative of the principle of
mutuality of contracts? Explain.



72 PERSONS AND FAMILY RELATIONS Art. 19

Held:

The assailed condition clearly transgressed the principle of
mutuality of contracts hence, it is null and void. It leaves the deter-
mination of whether Valenzona failed to exhibit sufficient skill or
competitive ability to coach Alaska team solely to the opinion of GF
Equity. Whether Valenzona indeed failed to exhibit the required skill
or competitive ability depended exclusively on the judgment of GF
Equity. In other words, GF Equity was given an unbridled preroga-
tive to pre-terminate the contract irrespective of the soundness, fair-
ness or reasonableness, or even lack of basis of its opinion.

To sustain the validity of the assailed paragraph would open
the gate for arbitrarily and illegal dismissals, for void contractual
stipulations would be used as justification therefor.

Q — Was there abuse of right in the pre-termination of the contract?
Explain.

Held:

Yes. Since the pre-termination of the contract was anchored on
an illegal ground, hence, contrary to law, and GF Equity negligently
failed to provide legal basis for such pre-termination, e.g., that
Valenzona breached the contract by failing to discharge his duties
thereunder, GF Equity failed to exercise in a legitimate manner its
right to pre-terminate the contract, thereby abusing the right of
Valenzona to thus entitle him to damages under Article 19 in rela-
tion to Article 20 of the Civil Code the latter of which provides that
every person who, contrary to law, willfully or negligently causes
damages to another, shall indemnify the latter for the same. (GF
Equity, Inc. vs. Arturo Valenzona, G.R. No. 156841, June 30, 2005).

Exercise of right must be in good faith.

One standard laid down by law in the exercise of one’s right is
good faith, for no one has a license to injure the rights of others, even
on the pretext of exercising one’s rights. Good faith can be defined as
an honest intention to abstain from taking any unconscientious
advantage of another, even though the forms or technicalities of law,
together with an absence of all information or belief of facts which
would render the transaction unconscientious. (Wood vs. Conrad, 2,
S.D. 334, 50 M.W., 95).
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Case:

Velayo, etc. vs. Shell Co. of the Phils., et al.
L-7817, October 31, 1956

Facts:

The CALI (Commercial Airlines, Inc.) knew it did not have
sufficient assets to pay off its creditors who agreed that they would
be contented with a pro rata division of the assets, including a C-54
plane, still in California. One of the creditors, the Shell Company,
took advantage of the information and made a telegraphic assign-
ment of its credit in favor of a sister Shell Company in the U.S., which
then promptly attached the plane in California, thus depriving the
other creditors of its value.

Question:

Can Shell Company in the Philippines be made liable to pay for
damages to the other creditors?

Held:

Yes, because it did not show good faith and honesty, invoking —
Article 19 of the New Civil Code, which provides that, “Every person
must, in the exercise of his rights and in the performance of his duties,
act with justice, give everyone his due, and observe honesty and good
faith.”

For every right, there is a right to be respected.

When one says that he has a right to a thing he means that it
is right that he should have that thing. Under this rule of law, or
rather under this rule of right, a man in the use of his right over the
thing he owns or possesses should so act as not to do injustice to
others and should exercise his right with due respect to others’ rights
observing at the same time honesty and keeping faith with his fel-
lowmen. In the performance of this man’s duties it should not be
overlooked that in this complex world of affairs no force acts together
apart from other forces because reaction and interaction are in con-
stant operation. That being so and considering that duties rest mainly
upon expediency while obligations poise upon justice, it follows that
duties being partly related to public policy and partly related to
private right should be governed both by the law of conscience and
by the law of expedience. This simply means that strict legalism is
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not alone the law; for there is beside it or above it the law of justice
and equity. One, therefore, should, in the performance of his duties,
strive to bring a measure of humanity into the law. (Civil Code of the
Phils., Commentaries and Jurisprudence, Alba and Garcia, 1950 ed.,
pp. 50-51).

Principle of abuse of right.

It is beyond denial that a person has the right to exercise his
rights, but in so doing, he must be mindful of the rights of other
people. Hence, if he exercises his rights and causes damage to another,
he can be liable for damages. An example is the right of Meralco to
cut electric connections of people who do not pay their electric bills.
In Meralco vs. CA, L-39019, January 22, 1988, the Supreme Court
observed that Meralco cut the electric connections of one customer
without complying with the 48-hour notice before doing so. The
Supreme Court, in holding the electric company liable for damages,
said that it must give a 48-hour notice to its customers before cut-
ting the latter’s electric supply even if they failed to pay their bills.
Electricity becomes a necessity to most people, justifying the exercise
by the State of its regulatory powers over the business of supplying
electric service to the public. Before disconnecting service to the
delinquent customers, prior written notice of at least 48 hours is
required under PSC regulations. Failure to give such notice amounts
to a tort. The Supreme Court further said that disconnection of elec-
tricity without prior notice constitutes breach of contract. It was said
that:

“x x x petitioner’s act in disconnecting respondent
Ongsip’s gas service without prior notice constitutes breach
of contract amounting to an independent tort. The
prematurity of the action is indicative of an intent to cause
additional mental and moral suffering to private respon-
dent. This is a clear violation of Article 21 of the Civil Code
which provides that any person who willfully causes loss
or injury to another in a manner that is contrary to mor-
als, good customs or public policy shall compensate the
latter for damages. This is reiterated by paragraph 10 of
Article 2219 of the Code. Moreover, the award of moral
damages is sanctioned by Article 2220 which provides that
‘willfull injury to property may be a legal ground for award-
ing moral damages if the court should find that, under the
circumstances, such damages are justly due. The same rule
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applies to breaches of contract where the defendant acted
fraudulently or in bad faith.” (Manila Gas Corp. vs. CA,
100 SCRA 602).

Whether default in the payment of electric bills is a ground to
defeat or nullify the claim for damages in case of disconnection of
electric supply, the Supreme Court said:

“Likewise, we find no merit in petitioners’ contention
that being in arrears in the payment of their bills, the pri-
vate respondents are not entitled to moral damages under
the doctrine that ‘he who comes to court in demand of eq-
uity, must come with clean hands.” We rejected this argu-
ment in the Manila Gas Corporation case, supra, wherein
we held that respondents’ default in the payment of his
bills ‘cannot be utilized by petitioner to defeat or nullify
the claim for damages.” At most, this circumstance can be
considered as a mitigating factor in ascertaining the
amount of damages to which respondent x x x is entitled.”

Requirements for liability.
To be liable under the law, the following requisites must be met:
(1) the party claiming damages must have sustained the loss;

(2) the party against whom they are claimed must be charge-
able or guilty of the wrong complained of;

(8) the loss must be the natural and proximate consequence
of the wrong;

(4) the wrong complained of must be contrary to law and the
act or omission causing the damage should either be will-
ful or a direct or proximate result of negligence.

In the absence of compliance with the above requirements, it
would result in no right of recovery for damages, or what is known
as damage without injury.

In SEA Com. Co., Inc. vs. CA, et al., G.R. No. 122823, Novem-
ber 25,1999, 116 SCAD 198 (dJ., Reyes), SEACOM appointed JILL as
the exclusive dealer of its farm machineries in Iloilo and Capiz. During
the existence of the exclusive dealership agreement, it sold 24 units
of machineries to a customer in Iloilo. Is it liable to JILL? State the
basis of its liability. This question arose because the latter sued the
former for damages.



76 PERSONS AND FAMILY RELATIONS Art. 19

The Supreme Court ruled in the affirmative because SEA Com-
mercial Corporation, Inc., abused its right.

Under Art. 19, NCC, every person must, in the exercise of his
rights and in the performance of his obligations, act with justice,
give everyone his due and observe honesty and good faith.

When SEACOM directly dealt with a customer in Iloilo despite
the exclusive dealership agreement, it acted in bad faith, thus, caus-
ing damage to JILL. SEACOM may not exercise its right unjustly, or
in a manner that is not in keeping with honesty or good faith, as
what it did, otherwise, it opens itself to liability for abuse of right.

Elements of abuse of right.

The elements of right under Art. 19 are the following: (1) the
existence of a legal right or duty; (2) which is exercised in bad faith,
and (3) for the sole intent of prejudicing or injuring another. Article
20 speaks of the general sanction for all other provisions of law which
do not especially provide for their own sanction; while Article 21 deals
with acts contra bonus mores, and has the following elements: (1)
there is an act which is legal; (2) but which is contrary to morals,
good custom, public order, or public policy; and (3) and it is done
with intent to injure.

Verily then, malice or bad faith is at the core of Articles 19, 20
and 21. Malice or bad faith implies a conscious and intentional de-
sign to do a wrongful act for a dishonest purpose or moral obliquity.
Such must be substantiated by evidence.

In another case, however, a party was exonerated from liability
as there was no adequate proof'it was inspired by malice or bad faith.
It was honestly convinced of the merits of its cause after it had un-
dergone serious negotiations culminating in its formal submission of
a draft contract. Settled is the rule that the adverse result of an ac-
tion does not per se make the action wrongful and subject the actor to
damages, for the law could not have meant to impose a penalty on
the right to litigate. If damages result from a person’s exercise of
rights, it is damnum absque injuria. (ABS-CBN vs. Republic Broad-
casting Corporation, et al., G.R. No. 128690, January 21, 1999, 102
SCAD 459).

Abuse of right; test.

In Barons Marketing Corp. vs. CA, et al., G.R. No. 126486,
February 9, 1998, 91 SCAD 509, the petitioner and private respon-
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dent had business transactions. When the obligation became due and
demandable, the creditor-plaintiff demanded full payment, but the
debtor offered to pay on installment basis which the creditor refused
to accept. In his action for damages on the ground of abuse of right,
the debtor contended that the creditor abused its right when it re-
fused to accept the offer to pay on installment. Whether there is abuse
of right or not.

Held:

No, because the creditor’s right to institute action for collection
and claim full payment is beyond cavil. (Melendrez vs. Lavarias, 9
SCRA 548). In fact, the creditor cannot be compelled partially to
receive the prestation in which the obligation consists unless there
is an express stipulation to that effect. Neither may the debtor be
required to make partial payment. (Art. 1248, NCC). In short,
prestation must be performed in one act, not in part.

Article 19 of the Civil Code prescribes a primordial limitation
on all rights by setting certain standards that must be observed in
the exercise thereof. (Globe Mackay Cable and Radio Corp. vs. CA,
176 SCRA 778).

There is no abuse of right if a creditor refuses to accept partial
payment. To constitute an abuse of right, the defendant must act
with bad faith to prejudice the plaintiff. Citing Tolentino, the Su-
preme Court said:

“Modern jurisprudence does not permit acts which,
although not unlawful, are anti-social. There is undoubt-
edly an abuse of right when it is exercised for the only
purpose of prejudicing or injuring another. When the ob-
jective of the actor is illegitimate, the illicit act cannot be
concealed under the guise of exercising a right. The prin-
ciple does not permit acts which, without utility or legiti-
mate purpose cause damage to another, because they vio-
late the concept of social solidarity which considers law as
rational and just. Hence, every abnormal exercise of a right,
contrary to its socio-economic purpose, is an abuse that
will give rise to liability. The exercise of a right must be in
accordance with the purpose for which it was established,
and must not be with the intention to injure another. Ulti-
mately, however, and in practice, courts, in the sound ex-
ercise of their discretion, will have to determine all the
facts and circumstances when the exercise of a right is
unjust, or when there has been an abuse of right.”
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The question, therefore, is whether the creditor intended to
prejudice or injure the debtor when it rejected his offer and filed the
action for collection.

No. It is an elementary rule in this jurisdiction that good faith
is presumed and that the burden of proving bad faith rests upon the
party alleging the same. (Ford Phils. vs. CA, G.R. No. 99039, Febru-
ary 3, 1997, 78 SCAD 689).

Since there was no abuse of right, the creditor cannot be liable
for damages.

Public officer may be liable for his wrongdoing under Article
19.

The occupancy of a public office is not a license or a justifica-
tion to do wrong. For in fact, a public office is a public trust. Hence,
it has been said in Chavez vs. Sandiganbayan that the occupancy of
a high public office cannot be used as a cloak against wrongdoing;
hence, the Supreme Court said that a public officer can be sued in
his individual capacity for his wrongdoing. In Shaufvs. CA, G.R. No.
90314, November 27, 1990, it was said that the doctrine of immunity
from suit will not apply and may not be invoked where the public
official is sued in his private and personal capacity as an ordinary
citizen. A public official may be liable in his personal private capac-
ity for whatever damages he may have caused by his act done with
malice and in bad faith, or beyond the scope of his authority or juris-
diction. In Meneses vs. CA, et al., 62 SCAD 660, 246 SCRA 162 (July
14, 1995), a public officer was held liable for damages in his private
capacity. Justifying the ruling, the Supreme Court said that a public
official is by law not immune from damages in his personal capacity
for acts done in bad faith. (Vidad vs. RTC of Negros Oriental, Branch
42, 45 SCAD 371, 227 SCRA 271).

Civil liability despite acquittal; bad faith of defendant.

In David Llorente vs. Sandiganbayan, et al., G.R. No. 85464,
October 3, 1991, Atty. Llorente disallowed the clearance of one appli-
cant, but approved the clearances of two (2) others, although they
were equally situated. He was sued for violation of the Anti-Graft
and Corrupt Practices Act (R.A. No. 3019, Sec. 3[e]), for having wil-
fully and unlawfully refused to issue clearance to complainant
Herminigildo Curio, resulting in his deprivation to receive his gra-
tuity benefits, he, having been forced to resign, and secure employ-
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ment with other offices to his damage and prejudice and that of public
service. He was acquitted by the SB on the ground that there was
lack of evidence of bad faith on his part, but he was guilty of abuse
of right and as a public officer, he was liable for damages suffered by
the aggrieved party (Art. 27), hence, this petition.

Held:

One of the elements of Sec. 3(e) of R.A. No. 3019 is that the
officer must have acted with evident bad faith. Petitioner did not
really act with evident bad faith because he was merely acting within
the bounds of the law in refusing to issue clearance to Curio although
the practice was that the clearance was approved, and then the
amount of the unsettled obligation was deducted from the gratuity
benefits of the employee. But he acted with bad faith, for which he
must be held liable for damages. He had no valid reason to “go legal”
all of a sudden with respect to Mr. Curio, since he had cleared three
employees who, as the Sandiganbayan found, “were all similarly
circumstanced in that they all had pending obligations when, their
clearances were filed for consideration, warranting similar official
action. He unjustly discriminated against Mr. Curio.

It is the essence of Article 19 of the Civil Code, under which the
petitioner was made to pay damages, together with Article 27, that
the performance of duty be done with justice and good faith. In the
case of Velayo vs. Shell Co. of the Philippines, 120 Phil. 187, the
defendant was held liable under Article 19 for disposing of its prop-
erty — a perfectly legal act — in order to escape the reach of a credi-
tor. In two fairly more recent cases, Sevilla vs. Court of Appeals (160
SCRA 171) and Valenzuela vs. Court of Appeals (191 SCRA 1), it was
held that a principal is liable under Article 19 in terminating the
agency — again, a legal act — when terminating the agency would
deprive the agent of his legitimate business.

Case:

Globe Mackay Cable & Radio Corp. vs. CA, et al.
G.R. No. 81262, August 25, 1989

Facts:

Restituto Tobias was employed by petitioner as purchasing agent
and administrative assistant to the engineering operations manager.
Fictitious purchases were discovered and the same were attributed
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to Tobias. Hendry, the Executive Vice-President and General Man-
ager, confronted him by stating that he was the number one suspect
and ordered him to take a one week leave, not to communicate with
the office, to leave his table drawers open, and to leave the office
keys.

When he returned to work, Hendry again went to him and called
him a “crook” and a “swindler.” He was ordered to take a lie detector
test. He was also ordered to submit specimen signatures for exami-
nation by the police. Examinations were conducted, but they were
proven to be negative. When a private investigator was hired, he
reported that Tobias was guilty but recommended further investiga-
tion. He was subsequently suspended. Inspite of the reports, Tobias
was sued for estafa thru falsification of commercial documents, only
to be amended to estafa. All the six (6) criminal cases were dismissed.
When he was terminated, he applied for a job with Retelco, but
Hendry without Retelco asking for it, wrote a letter to the latter
stating that Tobias was dismissed by Globe Mackay due to dishonesty.

Tobias filed a case of damages anchored on alleged unlawful,
malicious, oppressive and abusive acts of petitioners. The lower court
rendered judgment in his favor. The Court of Appeals affirmed the
judgment in toto, hence, this appeal.

Petitioners contended that they cannot be liable for damages in
the lawful exercise of their right to dismiss the respondent.

Respondent contended that because of the abusive manner in
dismissing him and the inhuman treatment he got from them, they
are liable for damages. Rule on the contentions.

Held:

Under Article 19, NCC, every person must, in the exercise of
his rights and in the performance of his duties, act with justice, give
everyone his due, and observe honesty and good faith.

This article, known to contain what is commonly referred to as
the principle of abuse of rights, sets certain standards which must
be observed not only in the exercise of one’s rights but also in the
performance of one’s duties. These standards are the following: to
act with justice; to give everyone his due; and to observe honesty and
good faith. The law, therefore, recognizes a primordial limitation on
all rights; that in their exercise the norms of human conduct set forth
in Article 19 must be observed. A right though by itself legal because
recognized or granted by law as such, may nevertheless become the



Art. 19 THE CIVIL CODE 81
CHAPTER II — HUMAN RELATIONS

source of some illegality. When a right is exercised in a manner which
does not conform with the norms enshrined in Article 19 and results
in damage to another, a legal wrong is thereby committed for which
the wrongdoer must be held responsible.

While Article 19 of the New Civil Code does not provide for the
remedy of an aggrieved party, an action may be based on Article 20
which provides that every person who contrary to law, willfully or
negligently causes damage to another, shall indemnify the latter for
the same.

So that even if the dismissal of Tobias was an exercise of Globe’s
right, Article 21, New Civil Code also provides for a remedy. It pro-
vides:

“Any person who willfully causes loss or injury to
another in a manner that is contrary to morals, good cus-
toms or public policy shall compensate the latter for the
damage.”

Firmness and the resolve to uncover the truth would also be
expected from such employer. But the high-handed treatment ac-
corded Tobias by petitioners was certainly uncalled for. The imputa-
tion of guilt without basis and the pattern of harassment transgressed
the standards of human conduct set forth in Article 19, New Civil
Code. The right of the employer to dismiss an employee should not
be confused with the manner in which the right is exercised and the
effects flowing therefrom. If the dismissal is done abusively, then the
employer is liable for damages to the employee. (Quisaba vs. Sta.
Ines-Melale Veneer and Plywood, Inc., G.R. No. L-38088, August 30,
1974, 58 SCRA 771). The circumstances in this case clearly indicate
that petitioners failed to exercise in a legitimate manner their right
to dismiss Tobias, hence, they are liable for damages under Article
21, New Civil Code.

Calling Tobias a “crook” and a “swindler” as well as saying “You
Filipinos cannot be trusted”; the sending of a letter to Retelco stat-
ing that Tobias was dismissed due to dishonesty were tortious acts
committed by Hendry and Globe Mackay. They are therefore liable
under Article 2176, New Civil Code.

Abuse of Right.

If a tenant has failed to pay his rentals, the landlord cannot
padlock the premises because nobody should take the law into his
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own hands. Every person must, in the exercise of his right, act with
justice, give everyone his due and observe honesty and good faith.
(Article 19, New Civil Code). This is actually an abuse of right which
the law abhors. Hence, in Velayo vs. Shell, 100 Phil. 186, the Su-
preme Court said that if a group of creditors agreed to share the
proceeds of the sale of a property of an insolvent debtor, but upon
knowing the identity of such property, a creditor filed a suit and
attached the same, he is liable pursuant to Article 19 of the New
Civil Code. He did not exercise his right in good faith.

It has been held that if an employer retrenches his employees
and later on hires other persons to perform the same duties as those
retrenched, he can be held liable for damages. Retrenchment to pre-
vent losses is concededly a just cause for termination of employment
and the decision to resort to such move or not is a management
prerogative. However, a person must, in the exercise of his rights
and performance of his duties, act with justice, give everyone his
due, and observe honesty and good faith. So that if the termination
of employees was done in bad faith, as when, after the termination
of employees, another set of employees are hired, the employer can
be held liable for damages under Article 19, New Civil Code. (AHS
Phil. Employees Union vs. NLRC, et al., G.R. No. L-73721, March
30, 1987).

Case:

Relosa, et al. vs. Pellosis, et al.
G.R. No. 138964, August 9, 2001

Facts:

A lease contract was entered into where the lessee has been in
possession of the premises for more than 20 years. The lessee con-
structed a house on the land leased. The lessor sold the land to an-
other who after obtaining a title, filed a petition for condemnation of
the house. After due hearing, the Office of the Building Official is-
sued a resolution ordering the demolition of the house of the lessee.
She was served with a copy of the resolution on December 7, 1989
and the following day, the new owner hired workers to commence
the demolition. It was stopped due to the intervention of police offic-
ers, but during the pendency of the appeal, she again hired workers
to demolish the house. An action for damages was filed but it was
dismissed. The CA reversed the order and made the defendant liable
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for damages. On appeal, it was contended that she cannot be made
liable because the order of condemnation was eventually upheld by
the Department of Public Works where the house was considered
dangerous and could be abated to avoid danger to the public. In
holding the defendant liable for damages, the Supreme Court —

Held:

The defendant is liable for damages because she abused her
right. Under the law, every person must, in the exercise of his rights
and in the performance of his duties, act with justice, give everyone
his due, and observe honesty and good faith. (Article 19, NCC). This
provision in our law is not just a declaration of principle for it can in
itself constitute, when unduly ignored or violated, a valid source of
a cause of action or defense.

It is true that there was a condemnation order which was even-
tually affirmed by the Department of Public Works, but five (5) days
after the defendant received a copy of the order which has not yet
become final and executory, she caused the precipitate demolition of
the plaintiff’s house. The fact that the order was eventually affirmed
by the Department is of no moment. The act of obtaining an order of
demolition is not condemnable but implementing it unmindful of the
plaintiff’s right to contest is utterly indefensible.

A right is a power, privilege, or immunity guaranteed under a
constitution, statute or decisional law, or recognized as a result of
long usage (Black’s Law Dictionary, 6th Ed., p. 1324), constitutive of
a legally enforceable claim of one person against another.

The defendant might verily be the owner of the land, with the
right to enjoy (Article 428, NCC), and to exclude any person from the
enjoyment and disposal thereof (Article 429, NCC), but the exercise
of these rights is not without limitations. The abuse of rights rule
established in Article 19 of the Civil Code requires every person to
act with justice, to give everyone his due, and to observe honesty and
good faith. (Albenson Enterprises Corporation vs. CA, 217 SCRA 16).
When a right is exercised in a manner which discards these norms
resulting in damage to another, a legal wrong is committed for which
the actor can be held accountable. In this instance, the issue is not
so much about the existence of the right or validity of the order of
demolition as the question of whether or not petitioners have acted
in conformity with, and not in disregard of, the standards set by
Article 19 of the Civil Code.
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Lawyer was held liable for abuse of right.

Case:

Amonoy vs. Sps. Jose Gutierrez and Angela Fornilda
G.R. No. 140420, February 15, 2001

Facts:

There was a special proceeding for the settlement of the estate
of the deceased Julio Cantolos. The petitioner was the counsel for
the respondents. His attorney’s fees were secured by a mortgage over
two lots adjudicated to the clients. After the court declared the pro-
ceedings closed, the attorney’s fees were not paid, hence, there was
foreclosure of the mortgage. The properties were sold at public auc-
tion where petitioner was the highest bidder. Respondents filed a
suit to annul the judgment but it was dismissed, hence, a writ of
possession over the lots was issued and upon motion, orders of demo-
lition of the improvements were issued. In the meantime, the Su-
preme Court in Fornilda vs. Br. 164, RTC, G.R. No. 72306, decided
nullifying the orders of demolition, but by that time, the respondents’
house has already been destroyed, hence, the respondents filed a suit
for damages against petitioner which was dismissed by the RTC but
which was reversed by the CA holding him liable for damages. Peti-
tioner contended on appeal that he is not liable because he was merely
acting in accordance with the Writ of Demolition issued by the RTC.
In short, he invoked the principle of damnum absque injuria.

Held:

The petitioner is liable for damages, because there was an abuse
of right. Every person must, in the exercise of his rights and in the
performance of his duties, act with justice, give everyone his due and
observe honesty and good faith.

Although the acts of petitioner may have been legally justified
at the outset, their continuation after the issuance of the TRO
amounted to an insidious abuse of his right. Indubitably, his actions
were tainted with bad faith. Had he not insisted on completing the
demolition, respondents would not have suffered the loss that en-
gendered the suit before the RTC. Verily, his act constituted not only
an abuse of a right, but an invalid exercise of a right that had been
suspended when he received the TRO from the Court on June 4, 1986.
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By then, he was no longer entitled to proceed with the demolition,
hence, he is liable for damages.

The exercise of a right ends when the right disappears and it
disappears when it is abused, especially to the prejudice of others.
The mask of a right without the spirit of justice which gives it life,
is repugnant to the modern concept of social law. It cannot be said
that a person exercises a right when he unnecessarily prejudices
another. Over and above the specific precepts of positive law are the
supreme norms of justice; and he who violates them violates the law.
For this reason, it is not permissible to abuse one’s rights to preju-
dice others. (Amonoy vs. Sps. Jose Gutierrez and Angela Fornilda,
G.R. No. 140421, February 15, 2001).

Petitioner cannot invoke the principle of damnum absque
injuria

Petitioner cannot invoke damnum absque injuria, a principle
premised on the valid exercise of a right. (Globe Mackay Cable and
Radio Corp. vs. CA, 176 SCRA 778). Anything less or beyond such
exercise will not give rise to the legal protection that the principle
accords. And when damage or prejudice to another is occasioned
thereby, liability cannot be obscured, much less abated.

Article 20. Every person who, contrary to law, willfully or
negligently causes damage to another, shall indemnify the latter
for the same.

The principle in Article 20 of the New Civil Code is founded on
the basic rule that every person who is criminally liable shall also be
civilly liable. (Art. 100, RPC). This is true whether the act is inten-
tional or unintentional as when a person kills another or when a
person is hit by a vehicle driven by another without the intention of
hitting the victim. It is implemented specifically by Article 2176 of
the Civil Code which says that whoever by act or omission causes
damage to another, there being fault or negligence, is obliged to pay
for the damage done. In Banal vs. Tadeo, Jr., G.R. Nos. 78911-25,
December 11, 1987, the Supreme Court held that regardless of
whether or not a special law so provides, indemnification of the of-
fended party may be on account of the damage, loss or injury di-
rectly suffered as a consequence of the wrongful act of another. The
indemnity which a person is sentenced to pay forms an integral part
of the penalty imposed by law for the commission of the crime.
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Case:

Occena vs. Icamina
G.R. No. 82146, January 22, 1990

Facts:

Respondent was found guilty of slight oral defamation and sen-
tenced to a fine of P50.00, with subsidiary imprisonment in case of
insolvency, but no civil liability arising from the felonious act of the
accused was adjudged.

Held:

This is erroneous. As a general rule, a person who is found to
be criminally liable offends two (2) entities: the state or society in
which he lives and the individual.

Case:

Banal vs. Tadeo, Jr.
156 SCRA 325

Facts:

Fifteen separate informations for violation of B.P. Blg. 22 were
filed against respondent Rosario Claudio, to which she pleaded not
guilty upon arraignment.

The respondent Court issued an order rejecting the appearance
of Atty. Bustos as private prosecutor on the ground that the charge
is for violation of B.P. Blg. 22 which does not provide for any civil
liability or indemnity and hence, it is not a crime against property
but public order. The respondent argued that it is the state and the
public that are the principal complainants and, therefore, no civil
indemnity is provided for by B.P. Blg. 22 for which a private party or
prosecutor may intervene.

On the other hand, the petitioner, relying on the legal axiom
that “Every man criminally liable is also civilly liable,” contended
that indemnity may be recovered from the offender regardless of
whether or not B.P. Blg. 22 so provides.

Held:

Every person who contrary to law, willfully or negligently causes
damage to another, shall indemnify the latter for the same.
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What gives rise to the civil liability is really the obligation and
the moral duty of everyone to repair or make whole the damage caused
to another by reason of his own act or omission, done intentionally
or negligently. Regardless, therefore, of whether or not a special law
so provides, indemnification of the offended party may be had on
account of the damage, or loss or injury directly suffered.

In the aforecited case of Banal vs. Tadeo, Jr., the Supreme Court
cited the basis of civil liability arising from crime and said:

“Generally, the basis of civil liability arising from
crime is the fundamental postulate of our law that ‘Every
man criminally liable is also civilly liable.” (Art. 100, The
Revised Penal Code). Underlying this legal principle is the
traditional theory that when a person commits a crime he
offends two entities namely: (1) the society in which he
lives in or the political entity called the State whose law
he had violated; and (2) the individual member of that
society whose person, right, honor, chastity or property was
actually or directly injured or damaged by the same pun-
ishable act or omission. However, this rather broad and
general provision is among the most complex and contro-
versial topics in criminal procedure. It can be misleading
in its implications especially where the same act or omis-
sion may be treated as a crime in one instance and as a
tort in another or where the law allows a separate civil
action to proceed independently of the course of the crimi-
nal prosecution with which it is intimately intertwined.
Many legal scholars treat as a misconception or fallacy
the generally accepted notion that the civil liability actu-
ally arises from the crime when, in the ultimate analysis,
it does not. While an act or omission is felonious because
it is punishable by law, it gives rise to civil liability not so
much because it is a crime but because it caused damage
to another. Viewing things pragmatically, we can readily
see that what gives rise to the civil liability is really the
obligation and the moral duty of everyone to repair or make
whole the damage caused to another by reason of his own
act or omission, done intentionally or negligently, whether
or not the same be punishable by law. In other words,
criminal liability will give rise to civil liability only if the
same felonious act or omission results in damage or in-
jury to another and is the direct and proximate cause
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thereof. Damage or injury to another is evidently the foun-
dation of a civil action. Such is not the case in criminal
actions for, to be criminally liable, it is enough that the
act or omission complained of is punishable, regardless of
whether or not a special law so provides, indemnification
of the offended party may be had on account of the dam-
age, loss or injury directly suffered as a consequence of
the wrongful act of another. The indemnity which a per-
son is sentenced to pay forms an integral part of the pen-
alty imposed by law for the commission of a crime.
(Quemuel vs. Court of Appeals, 22 SCRA 44, citing Bagtas
vs. Director of Prisons, 84 Phil. 692). Every crime gives
rise to a penal or criminal action for the punishment of
the guilty party, and also to civil action for the restitution
of the thing, repair of the damage, and indemnification
for the losses.”

The private party who suffered the offenses committed cannot
be disregarded. This is so because of the private interest of the of-

fended party, hence, the Supreme Court explained that:

“Indeed, one cannot disregard the private party in
the case at bar who suffered the offenses committed against
her. Not only the State but the petitioner too is entitled to
relief as a member of the public which the law seeks to
protect. She was assured that the checks were good when
she parted with money, property or services. She suffered
with the State when the checks bounced. In Lozano vs.
Hon. Martinez (G.R. No. 63419, December 18, 1986) and
the cases consolidated therewith, we held that: ‘The ef-
fects of a worthless check transcend the private interests
of the parties directly involved in the transaction and touch
the interests of the community at large.” Yet, we too rec-
ognized the wrong done to the private party defrauded
when we stated therein that ‘the mischief it creates is not
only a wrong to the payee or the holder, but also an injury
to the public.” Civil liability to the offended private party
cannot thus be denied. The payee of the check is entitled
to receive the payment of money for which the worthless
check was issued. Having been caused the damage, she is
entitled to recompense.”
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Case:

University of the East vs. Jader
G.R. No. 132344, February 7, 2000

Facts:

A suit for damages was filed against UE when he was not able
to take the 1988 bar examinations arising from the school’s negli-
gence. He was included in the list of candidates for graduation even
before verifying the result of his removal examination. He was in-
formed later that he failed. The school contended that it never led
him to believe that he completed the requirements for a Bachelor of
Laws degree when his name was included in the tentative list of
graduating students. The trial court held the school liable for dam-
ages. It was affirmed with modification by the CA. On appeal, the
school contended that it had no liability considering that the student’s
negligence in failing to verify from his professor the result of his
removal examination was the proximate and immediate cause of the
alleged damages. On appeal the Supreme Court

Held:
The appeal is without merit.

When a student is enrolled in any educational or learning in-
stitution, a contract of education is entered into between said insti-
tution and the student. The professors, teachers or instructors hired
by the school are considered merely as agents and administrators
tasked to perform the school’s commitment under the contract. Since
the contracting parties are the school and the student, the latter is
not duty-bound to deal with the former’s agents, such as the profes-
sors with respect to the status or result of his grades, although noth-
ing prevents either professors or students from sharing with each
other such information. The Court takes judicial notice of the tradi-
tional practice in educational institutions wherein the professor di-
rectly furnishes his/her students their grades. It is the contractual
obligation of the school to timely inform and furnish sufficient notice
and information to each and every student as to whether he or she
had already complied with all the requirements for the conferment
of a degree or whether they would be included among those who will
graduate. Although commencement exercises are but a formal cer-
emony, it nonetheless is not an ordinary occasion, since such cer-
emony is the educational institution’s way of announcing to the whole
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world that the students included in the list of those who will be con-
ferred a degree during baccalaureate ceremony have satisfied all the
requirements for such degree. Prior or subsequent to the ceremony,
the school had the obligation to promptly inform the student of any
problem involving the latter’s grades and performance and, also, most
importantly, of the procedures to remedy the same.

The school, in belatedly informing the student of the result of
the removal examination, particularly at a time when he had already
commenced preparing for the bar exams, cannot be said to have acted
in good faith. Absence of good faith must be sufficiently established
for a successful prosecution by the aggrieved party in a suit for abuse
of right under Article 19 of the Civil Code. Good faith connotes an
honest intention to abstain from taking undue advantage of another,
even though the forms and technicalities of the law, together with
the absence of all information or belief of facts, would render the
transaction unconscientious. It is the school that has access to those
information and it is only the school that can compel its professors
to act and comply with its rules, regulations and policies with re-
spect to the computation and the prompt submission of grades. Stu-
dents do not exercise control, much less influence, over the way an
educational institution should run its affairs, particularly in disci-
plining its professors and teachers and ensuring their compliance
with the school’s rules and orders. Being the party that hired them,
it is the school that exercises exclusive control over the professors
with respect to the submission of reports involving the students’
standing. Exclusive control means that no other person or entity had
control over the instrumentality which caused the damage or injury.

The college dean is the senior officer responsible for the opera-
tion of an academic program, enforcement of rules and regulations,
and the supervision of faculty and student services. He must see to
it that his own professors and teachers, regardless of their status or
position outside of the university, must comply with the rules set by
the latter. The negligent act of a professor who fails to observe the
rules of the school, for instance by not promptly submitting a student’s
grade, is not only imputable to the professor but is an act of the school,
being his employer.

Considering further, that the institution of learning involved
herein is a university which is engaged in legal education, it should
have practiced what it inculcates in its students, more specifically
the principle of good dealings enshrined in Articles 19 and 20 of the
Civil Code which state:
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“Art. 19. Every person must, in the exercise of his
rights and in the performance of his duties, act with jus-
tice, give everyone his due, and observe honesty and good
faith.”

“Art. 20. Every person who, contrary to law, willfully
or negligently causes damage to another, shall indemnify
the latter for the same.”

Article 19 was intended to expand the concept of torts by grant-
ing adequate legal remedy for the untold number of moral wrongs
which is impossible for human foresight to provide specifically in
statutory law. In civilized society, men must be able to assume that
others will do them no intended injury — that others will commit
no internal aggressions upon them; that their fellowmen, when they
act affirmatively will do so with due care which the ordinary under-
standing and moral sense of the community exacts and that those
with whom they deal in the general course of society will act in good
faith. The ultimate thing in the theory of liability is justifiable reli-
ance under conditions of civilized society. Schools and professors
cannot just take students for granted and be indifferent to them, for
without the latter, the former are useless.

Educational institutions are duty-bound to inform the students
of their academic status and not wait for the latter to inquire from
the former. The conscious indifference of a person to the rights or
welfare of the person/persons who may be affected by his act or
omission can support a claim for damages. Want of care to the con-
scious disregard of civil obligations coupled with a conscious knowl-
edge of the cause naturally calculated to produce them would make
the erring party liable. Petitioner ought to have known that time
was of the essence in the performance of its obligations to inform
respondent of his grade. It cannot feign ignorance that respondent
will not prepare himself for the bar exams since that is precisely the
immediate concern after graduation of an LL.B. graduate. It failed
to act seasonably. Petitioner cannot just give out its student’s grades
at any time because a student has to comply with certain deadlines
set by the Supreme Court on the submission of requirements for
taking the bar. Petitioner’s liability arose from its failure to promptly
inform respondent and in misleading the latter into believing that
he had satisfied all requirements for the course.

Petitioner cannot pass on its blame to the professors to justify
its own negligence that led to the delayed relay of information to
respondent. When one of two innocent parties must suffer, he through
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whose agency the loss occurred must bear it. The modern tendency
is to grant indemnity for damages in cases where there is abuse of
right, even when the act is not illicit. If mere fault or negligence in
one’s acts can make him liable for damages for injury caused thereby,
with more reason should abuse or bad faith make him liable. A per-
son should be protected only when he acts in the legitimate exercise
of his right, that is, when he acts with prudence and in good faith,
but not when he acts with negligence or abuse.

Role of the Student.

However, while petitioner was guilty of negligence and thus
liable to respondent for the latter’s actual damages, respondent should
not have been awarded moral damages. The respondent did not suffer
shock, trauma and pain when he was informed that he could not
graduate and will not be allowed to take the bar examinations. At
the very least, it behooved on respondent to verify for himself whether
he has completed all necessary requirements to be eligible for the
bar examinations. As senior law student, respondent should have
been responsible enough to ensure that all his affairs, specifically
those pertaining to his academic achievement, are in order. Given
these considerations, respondent could not have suffered untold
embarrassment in attending the graduation rites, enrolling in the
bar review classes and not being able to take the bar exams. If re-
spondent was indeed humiliated by his failure to take the bar, he
brought this upon himself by not verifying if he has satisfied all the
requirements including his school records, before preparing himself
for the bar examinations does not only entail a mental preparation
on the subjects thereof; there are also prerequisites or documenta-
tion and submission of requirements which the prospective exam-
inee must meet.

When Meralco may cut electric connection.
Case:
Sps. Quisumbing vs. Meralco

G.R. No. 142943, April 3, 2002

Facts:

An action for damages was filed by the plaintiffs alleging that
defendant acted capriciously and in a malevolent manner in discon-
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necting their power supply which was done without due process and
without due regard for their rights, feelings, peace of mind, social
and business reputation.

On the other hand, it was shown by defendant that there was
an inspection of their meter with the consent of the owners and the
inspection was witnessed by their secretary. It was found to be tam-
pered, hence, it was brought to the laboratory for examination after
it was detached. It was found out that it was tampered but it was
reconnected later. Hence, they were asked to pay P178,875.01 repre-
senting the differential billing. The RTC held that the plaintiffs should
have been given time to dispute the alleged tampering and held the
defendant liable. The CA overturned the RTC decision holding that
the defendant acted in good faith when it disconnected the electric
service. Before the Supreme Court, the basic issue raised was:

Whether Meralco observed the requisites of law when it discon-
nected the electrical supply of the plaintiffs.

Held:

No. Under the law, the Manila Electric Company (Meralco) may
immediately disconnect electric service on the ground of alleged meter
tampering, but only if the discovery of the cause is personally wit-
nessed and attested to by an officer of the law or by a duly autho-
rized representative of the Energy Regulatory Board. If there is no
government representative, the prima facie authority to disconnect
granted to Meralco by R.A. 7832 cannot apply.

Meralco cannot find solace in the fact that petitioners’ secre-
tary was present at the time the inspection was made. The law clearly
states that for the prima facie evidence to apply, the discovery “must
be personally witnessed and attested to by an officer of the law or a
duly authorized representative of the Energy Regulatory Board
(ERB). Had the law intended the presence of the owner or his/her
representative to suffice, then it should have said so. Embedded in
our jurisprudence is the rule that courts may not construe a statute
that is free from doubt. Where the law is clear and unambiguous, it
must be taken to mean exactly what it says, and courts have no choice
but to see to it that the mandate is obeyed. (Resins, Inc. vs. Auditor
General, 25 SCRA 754).

The presence of government agents who may authorize imme-
diate disconnection goes into the essence of due process. Meralco
cannot be the prosecutor and judge in imposing the penalty of dis-
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connection due to alleged meter tampering. That would not sit well
in a democratic society. After all Meralco is a monopoly that derives
its power from the government. Clothing it with unilateral authority
to disconnect would be equivalent to giving it a license to tyrannize
its helpless customers.

Meralco cannot rely on the contractual right to disconnect if
there is non-payment of bills.

Meralco cannot rely on its contractual right to disconnect, which
has requisites before disconnection may be made. An adjusted bill
shall be prepared, and only upon failure to pay may the company
disconnect or discontinue service. This is also true in regard to the
provisions of Revised Order No. 1 of the former Public Service Com-
mission which requires a 48-hour written notice before a disconnec-
tion may be justified. There must be compliance with these rules.

Liability even in case of acquittal.

A person who committed an offense may be liable criminally
and civilly. This is so because of the twin responsibilities of an ac-
cused. However, if he is acquitted and the acquittal is beyond rea-
sonable doubt, he can still be held civilly liable. The principle is based
on Article 100 of the Revised Penal Code which states that, every
person criminally liable for a felony is also civilly liable. The rule,
however, is not absolute. While civil liability accompanies criminal
liability, generally, by express provision of the penal law there may
be civil liability incurred by the performance of a wrongful act even
when the perpetrator is exempt from criminal punishment, like those
governed by the Revised Penal Code. (U.S. vs. Baggay, 20 Phil. 142).
Those governed by Article 332 of the Revised Penal Code have no
criminal liability but they may be civilly liable. There are also of-
fenses, which by their very nature, civil liability does not result or
attach by their commission like the mala prohibita cases, examples
of which are illegal possession of firearms, ammunitions and explo-
sives; crimes against national security like treason, violation of neu-
trality, rebellion; and crimes against public order like evasion of
service of sentence.

The liability of an accused even in case of acquittal is justified
by the fact that aside from crimes, there are other sources of obliga-
tions like quasi-delicts, contracts, law and quasi-contracts. (Art. 1157,
New Civil Code). Furthermore, there is a difference between the
quantum of evidence in proving the criminal liability of an accused,
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that is proof beyond reasonable doubt as distinguished from the mere
preponderance of evidence in proving the civil liability of the defen-
dant. The evidence presented might have been insufficient to prove
the guilt of the accused, but it may be preponderant enough to estab-
lish the civil liability of the defendant.

Case:

Castro, et al. vs. Mendoza, et al.
44 SCAD 995, 226 SCRA 611

Facts:

Pio Castro purchased construction materials from Victor Felipe
on several occasions. Deliveries were made, but there were no pay-
ments each time deliveries were made. Demands were made for the
payment until Haniel Castro, son of Pio, issued seven (7) checks in
payment of such purchases. The checks bounced when presented for
payment but despite demands, the Castros did not pay, hence, the
filing of an estafa case against the Castros. The accused were con-
victed, hence, they appealed, contending that the factual settings gave
rise to a civil, not criminal liability.

Held:

The contention of the accused is correct. Article 315, paragraph
2(d) of the Revised Penal Code, as amended by Republic Act No. 4885,
for which the petitioners have been charged and convicted, penal-
izes estafa when committed, among other things:

“2. By means of any of the following false pretenses
or fraudulent acts executed prior to or simultaneously with
the commission of the fraud:

XXX XXX XXX

“(d) By postdating a check, or issuing a check in
payment of an obligation when the offender had no funds
in the bank, or his funds deposited therein were not suf-
ficient to cover the amount of the check. x x x.”

The essential requirements of the above offense are that: (1) a
check is drawn or postdated in payment of an obligation contracted
at the time the check was issued; (2) there are no funds sufficient to
cover the check; and (3) the payee sustains damage thereby.
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In People vs. Sabio, et al., G.R. No. L-45490; Tan Tao Liap vs.
Court of Appeals, G.R. No. L-45711; and Lagua vs. Cusi, Jr., G.R.
No. L-42971, 86 SCRA 568 (1978), jointly decided by this Court en
banc, reiterated in People vs. Tugbang, 196 SCRA 341 (1991), we held:

“x x x (W)hat is significant to note is that the time or
occasion for the commission of the false pretense or
fraudulent act has not at all been changed by the
amendment (R.A. No. 4885). The false pretense or
fraudulent act must be executed prior to or simultaneously
with the commission of the fraud. Thus, under Article 315,
paragraph 2(d) of the Revised Penal Code, as amended by
Republic Act No. 4885, the following are the elements of
estafa: (1) postdating or issuance of a check in payment of
an obligation contracted at the time the check was issued;
(2) lack or insufficiency of funds to cover the check; and
(3) damage to the payee thereof. Now, it is asked: Is there
deceit and damage when a bad check is issued in payment
of a pre-existing obligation? It is clear that under the law,
the false pretense or fraudulent act must be executed prior
to or simultaneously with the commission of the fraud. To
defraud is to deprive some right, interest, or property by
deceitful device. In the issuance of a check as payment for
a pre-existing debt, the drawer derives no material ben-
efit in return as its consideration had long been delivered
to him before the check was issued. In short, the issuance
of the check was not a means to obtain a valuable consid-
eration from the payee. Deceit, to constitute estafa, should
be the efficient cause of the defraudation. Since an obliga-
tion has already been contracted, it cannot be said that
the payee parted with his property or that the drawer has
obtained something of value as a result of the postdating
or issuance of the bad check in payment of a pre-existing
obligation.”

Finally, considering the absence of an express provision in the
law, the post-dating or issuance of a bad check in payment of a pre
-existing obligation cannot be penalized as estafa by means of deceit;
otherwise, the legislature could have easily worded the amendatory
act to that effect. Since the language of the law is plain and unam-
biguous, we find no justification in entering into further inquiries
for the purpose of ascertaining the legislative intent. Moreover, laws
that impose criminal liability are strictly construed. The rule, there-
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fore, that the issuance of a bouncing check in payment of a pre-
existing obligation does not constitute estafa has not at all been al-
tered by the amendatory act.

Evidently, the law penalizes the issuance of a check only if it
were itself the immediate consideration for the reciprocal receipt of
benefits. In other words, the check must be issued concurrently with,
and in exchange for, a material gain to make it a punishable offense
under Article 315, paragraph 2(d) of the Revised Penal Code. In the
issuance of a check to pay a pre-existing obligation, as in the instant
case, the drawer derives no such contemporary gain in return since
the obligation sought to be settled is already incurred and outstand-
ing before the check is issued.

Felipe, by continuing to still effect sales and deliveries to the
petitioners even without promptly getting paid, for all intents and
purposes, had sold on credit, the amounts due, thus turning them
into simple money obligations. Batas Pambansa Blg. 22, which now
penalizes the mere issuance of a check by a drawer knowing that it
will not be honored, cannot obviously apply retroactively to the pe-
titioners.

The case of Castro vs. Mendoza is a classic illustration of the
fact that even if a person may not be found guilty, he may still be
held civilly liable. This is to emphasize the fact that there are vari-
ous sources of obligations. Take note of the defense in Castro vs.
Mendoza that the factual settings gave rise to a civil, not criminal,
liability. This is so because the checks were not issued simultaneously
with the delivery of the construction materials. They were issued
subsequent thereto. The law requires that in this type of estafa, the
false pretense or fraudulent act must be executed prior to or simul-
taneously with the commission of the fraud. Hence, the Supreme
Court said that in the issuance of a check as payment for a pre-ex-
isting debt, the drawer derives no material benefit in return as its
consideration had long been delivered to him before the check was
issued. In short, the issuance of the check was not a means to obtain
a valuable consideration from the payee.

The defense that the factual settings gave rise to a civil, rather
than criminal liability is even an unequivocal act of admitting liabil-
ity. It is just like saying, yes, I admit I issued the check, but I am not
criminally liable because it was done in payment of a pre-existing
obligation. Such a defense is a complete defense in a criminal case
for estafa, but the legal and logical consequence is the admission of
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liability. So, in acquitting the accused, as it was done in Castro vs.
Mendoza, the Court had to hold the accused civilly liable.

In still another case, despite the dismissal of the criminal case
by the fiscal, the accused was held civilly liable in another proceed-
ing.

Case:

Caina vs. People
G.R. No. 78777, September 2, 1992

Facts:

The accused questioned the award of damages by the MTC while
acquitting him of the charge of reckless imprudence resulting in
serious physical injuries. The RTC deleted it but later reinstated in
a motion for reconsideration. Pertinent portion of the decision of the
MTC shows:

“The prosecution failed to show a clear and convine-
ing evidence of such recklessness, negligence and impru-
dence. Prosecution witness Rene Abas stated that the speed
of the jeep of the accused was on a regular speed, or not so
fast, or just the very speed the jeep can run.”

Held:

It can be gleaned therefore from the decision that the act from
which civil liability might arise does not exist.

It is noted by the Court that in the dispositive portion of the
decision of the Municipal Trial Court, the accused’s (petitioner in this
case) acquittal was based on the ground that his guilt was not proved
beyond reasonable doubt, making it possible for Dolores Perez to prove
and recover damages. (See Article 29, Civil Code). However, from a
reading of the decision of the Municipal Trial Court, there is a clear
showing that the act from which civil liability might arise does not
exist. Civil liability is then extinguished. (See Padilla vs. Court of
Appeals, 129 SCRA 558 [1984]).

The aforequoted decision is an example of a situation where if
the accused is acquitted, there may be no civil liability if there is a
pronouncement that there is no basis upon which the civil liability
may arise. Suppose the accused is acquitted on the ground of alibi.
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Can he be held civilly liable? The answer is in the negative. The
justification was made by the Supreme Court in People vs. Badeo, et
al., G.R. No. 72990, November 21, 1991, where no less than Chief
Justice Marcelo B. Fernan wrote the ponencia for the Supreme Court
and said:

“Anent Esperidion Badeo’s civil liability, we find that
there is no basis for its imposition in view of the absence
of a clear showing that he committed the crime imputed
to him. (citing Padilla vs. CA, 129 SCRA 558 [1984]).
Esperidion could not have been at the scene of the crime
because the kaingin area where he had been staying since
January 7, 1983, until he was fetched by his wife on March
22, 1985, was a good five-hour hike away through a trail.
Alibi is generally considered a weak defense, but it assumes
importance where the evidence for the prosecution is weak
and betrays concreteness on the question of whether or
not the accused committed the crime.” (citing People vs.
Padilla, 177 SCRA 129 [1989]; People vs. Delmendo, 109
SCRA 350 [1981]; People vs. Hizon, 163 SCRA 760 [1988]).

The same rule applies if the accused has been charged of trea-
son, rebellion, or other security offenses. There is no civil liability
because there is no specific person who can claim to have been of-
fended. Hence, whether the accused is convicted or acquitted, there
is no civil liability.

In still another situation, if a check is paid for a pre-existing
obligation, and it bounces, the accused can be acquitted, but the court
may award civil liability for the complainant because such a defense
of a pre-existing obligation is a clear admission of liability; thus, he
can be made liable despite his acquittal. If the rule were otherwise,
then it would result in absurdity and unfairness where even if there
is judicial admission of liability, still the court would not hold him
civilly liable. The law could not have intended absurdity and unfair-
ness to happen, such that it would allow a person to wait in ambush
in the criminal prosecution, admit his civil liability and deny his
criminal liability, then the court would make him free. This would
defeat the provision of Article 100 of the Revised Penal Code that
every person who is criminally liable shall also be civilly liable. The
law does not say, every person who is criminally “convicted” shall
also be civilly liable. Mere liability is sufficient; conviction is not
necessary. This is in recognition of the constitutional guarantee that
a person is presumed innocent, unless the contrary is proved.
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No civil liablity if defense of alibi is proven; reason.

In People vs. Badeo, et al., G.R. No. 72990, November 21, 1991,
an accused was acquitted on the ground of alibi. Can he be held civ-
illy liable?

Held:

No. Chief Justice Marcelo B. Fernan in his ponencia said:

“Anent Esperidion Badeo’s civil liability, we find that
there is no basis for its imposition in view of the absence
of a clear showing that he committed the crime imputed
to him. (citing Padilla vs. CA, 129 SCRA 558 [1984]).
Esperidion could not have been at the scene of the crime
because the kaingin area where he had been staying since
January 7, 1983 until he was fetched by his wife on March
22, 1985 was a good five-hour hike away through a trial.
Alibi is generally considered a weak defense but it assumes
importance where the evidence for the prosecution is weak
and betrays concreteness on the question of whether or
not the accused committed the crime.” (citing People vs.
Padilla, 177 SCRA 129 [1989]; People vs. Delmendo, 109
SCRA 350 [1981]; People vs. Hizon, 163 SCRA 760 [1988]).

Note that if one is acquitted on the ground of alibi, it is as if the
court made the pronouncement that the accused did not commit the
offense because he could not have been at the scene of the offense at
the time of its commission. There is therefore, no basis for his civil
liability.

Dismissal of criminal case by fiscal; accused still liable for
damages.

It is a well-settled rule that every person criminally liable shall
also be civilly liable. In Conrado Bunag, Jr. vs. CA, et al., G.R. No.
101749, July 10, 1992, a case of forcible abduction with rape was
dismissed by the fiscal’s office of Pasay City. One of the issues raised
was the effect of the said dismissal on the liability of the accused for
damages. The Supreme Court:

Held:

In the instant case, the dismissal of the complaint for forcible
abduction with rape was by mere resolution of the fiscal at the prelimi-
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nary investigation stage. There is no declaration in the final judg-
ment that the fact from which the civil case might arise did not exist.
Consequently, the dismissal did not in any way affect the right of
herein private respondent to institute a civil action arising from the
offense because such preliminary dismissal of the penal action did
not carry with it the extinction of the civil action.

The reason most often given for this holding is that the two
proceedings involved are not between the same parties. Furthermore,
it has long been emphasized, with continuing validity up to now, that
there are different rules as to the competency of witnesses, and the
quantum of evidence in criminal and civil proceedings. In a criminal
action, the State must prove its case by evidence which shows the
guilt of the accused beyond reasonable doubt, while in a civil action,
it is sufficient for the plaintiff to sustain his cause by preponderance
of evidence only. (Ocampo vs. Jenkins, et al., 14 Phil. 681). Thus, in
Rillon, et al. vs. Rillon, we stressed that it is not now necessary that
a criminal prosecution for rape be first instituted and prosecuted to
final judgment before a civil action based on said offense in favor of
the offended woman can likewise be instituted and prosecuted to final
judgment.

In People vs. Badeo, et al., G.R. No. 72990, November 21, 1991,
it was ruled that:

“As every crime gives rise to a penal or criminal ac-
tion for the punishment of the guilty party, and also to a
civil action for the restitution of the thing, repair of the
damage and indemnification for the losses (Banal vs.
Tadeo, Jr., 156 SCRA 325, citing U.S. vs. Bernardo, 19 Phil.
265), whether the particular act or omission is done inten-
tionally or negligently or whether or not punishable by
law (Occena vs. Icamina, 181 SCRA 328 [1990]), subse-
quent decisions of the SC held that while the criminal li-
ability of an appellant is extinguished by his death, his
civil liability subsists.” (People vs. Tirol, 102 SCRA 558;
People vs. Pancho, 145 SCRA 323; People vs. Salcedo, 151
SCRA 220).

In such case, the heirs of the deceased appellant are substi-
tuted as parties in the criminal case and his estate shall answer for
his civil liability. (People vs. Sendaydiego, 81 SCRA 120 [1978]).
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Telegraph company is liable for acts of its employees in con-
nection with a libelous telegram.

Case:

RCPI vs. Court of Appeals
143 SCRA 657

Facts:

A message was sent to the respondent Loreto Dionela wherein
libelous or defamatory words were included on the message trans-
mitted. Private respondent filed an action for breach of contract and
negligence directly against the corporation. The lower court ruled in
favor of the private respondent. The Court of Appeals affirmed such
decision but modified it by reducing the amount of damages awarded.
Hence, this petition.

Whether petitioner is directly liable for the acts of its employees.
Held:

The telegraph corporation is directly liable for the acts of its
employees for it failed to take precautionary or necessary steps in
order to prevent such humiliating incident and Articles 19 and 20 of
the New Civil Code were invoked by the private respondent, and not
on the subsidiary liability of the employer in Art. 1161 of the same
Code. The doctrine of “Res Ipsa Loquitur” is proper since negligence
is hard to substantiate in some cases. The case at bar is one of im-
pression that the defamatory words speak for themselves and call
for an award of damages.

No recovery of damages in case of self-inflicted injury.

For liability to attach under the law, injury must have been
inflicted by one person on another. If it was self-inflicted, then, he is
not entitled to damages, as it would be considered as damnum abs-
que injuria.

Case:

Garciano vs. CA, et al.
G.R. No. 96126, August 10, 1992

Facts:

Petitioner was hired as a teacher at Immaculate Conception
Institute in the Island of Camotes. Before the school year ended in
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1982, she went on an indefinite leave as her daughter brought her to
Australia. The application for leave was approved. On June 1, 1982,
a letter was sent to her husband that the founder of the school, Fr.
Joseph Wiertz, as concurred in by the president of the Parents Teach-
ers Association and the faculty, have decided to terminate her ser-
vices because of the absence of a written contract and that it was
difficult to look for a substitute. When she returned to the Philip-
pines, she made inquiries from the school, and on July 7, 1982, the
Board of Directors signed a letter reinstating her, and asked her to
return to her work. She refused, but instead, she filed a complaint
for damages. The lower court decided for her, awarding damages,
but the Court of Appeals reversed the decision. The Supreme Court
on appeal —

Held:

The board of directors of the Immaculate Conception Institute,
which alone possesses the authority to hire and fire teachers and
other employees of the school, did not dismiss the petitioner. It in
fact directed her to report for work.

The petitioner, however, refused to go back to work, hence, the
CA said that, it would appear, therefore, that appellee had voluntar-
ily desisted from her teaching job in the school and has no right to
recover damages from defendants-appellants.

The Supreme Court further said:

“Liability for damages under Articles 19, 20 and 21
of the Civil Code arises only from unlawful, willful or
negligent acts that are contrary to law, or morals, good
customs or public policy. Said articles provide:

Art. 19. Every person must, in the exercise of his
rights and in the performance of his duties, act with jus-
tice, give everyone his due, and observe honesty and good
faith.

Art. 20. Every person who, contrary to law, willfully
or negligently causes damage to another, shall indemnify
the latter for the same.

Art. 21. Any person who willfully causes loss or in-
jury to another in a manner that is contrary to morals,
good customs or public policy shall compensate the latter
for the damage.”
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The Court of Appeals was correct in finding that petitioner’s
discontinuance from teaching was her own choice. While the respon-
dents admittedly wanted her service terminated, they actually did
nothing to physically prevent her from reassuming her post, as or-
dered by the school’s Board of Directors. That the school principal
and Fr. Wiertz disagreed with the Board’s decision to retain her, and
some teachers allegedly threatened to resign en masse, even if true,
did not make them liable to her for damages. They were simply ex-
ercising their right of free speech or their right to dissent from the
Board’s decision. Their acts were not contrary to law, morals, good
customs or public policy. They did not “illegally dismiss” her for the
Board’s decision to retain her prevailed. She was ordered to report
for work on July 5, 1982, but she did not comply with that order.
Consequently, whatever loss she may have incurred in the form of
lost earnings was self-inflicted. Volenti non fit injuria.

With respect to petitioner’s claim for moral damages, the right
to recover them under Article 21 is based on equity, and he who comes
to court to demand equity, must come with clean hands. Article 21
should be construed as granting the right to recover damages to
injured persons who are not themselves at fault. (Mabutas vs.
Calapan Electric Co. [C.A.], 50 OG 5828, cited in Padilla, Civil Code
Annotated, Vol. 1, 1975 Ed., p. 87). Moral damages are recoverable
only if the case falls under Article 2219 in relation to Article 21
(Flordelis vs. Mar, 114 SCRA 41). In the case at bar, petitioner is not
without fault. Firstly, she went on an indefinite leave of absence and
failed to report back in time for the regular opening of classes. Sec-
ondly, for reasons known to herself alone, she refused to sign a writ-
ten contract of employment. Lastly, she ignored the Board of Director’s
order for her to report for duty on July 5, 1982.

The trial court’s award of exemplary damages to her was not
justified for she is not entitled to moral, temperate or compensatory
damages. (Art. 2234, Civil Code).

In sum, the Court of Appeals correctly set aside the damages
awarded by the trial court to the petitioner for they did not have any
legal or factual basis.

The reason for the ruling in Garciano vs. CA, is very evident. It
is based on the principle of damnum absque injuria.

Article 21. Any person who willfully causes loss or injury to
another in a manner that is contrary to morals, good customs or
public policy shall compensate the latter for the damage.
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Recovery of damages even without positive law.

There is a marked distinction between Articles 20 and 21 of the
Civil Code, for while the recovery under the former is based on law,
the latter is not based on law. Be that as it may, if the loss or injury
was due to a willful act or omission and the same is contrary to morals,
public policy, or good customs, liability would still attach upon the
violator. It cannot be justly denied that laws have sprung up from
the fountain of morals and good customs. Grotius, one of the fore-
most legal philosophers and writers in the middle ages had the same
conception as our codifiers when he said that law is nothing but “a
rule of moral action obliging to that which is right.” Neither could it
be denied that custom is another method of regulating human con-
duct which presents much the same problem in relation to law as
does morals. In fact it is said from good authority that mankind has
been governed by customs longer than it has lived under the reign of
law.

This particular provision was adopted, it is supposed, with the
intention to bring into the realm of law certain good Philippine cus-
toms, morals, and traditions, especially those that concern family
and personal relations. This article seems to be the reflection of the
Filipino peoples’ concept of a well-ordered community and a synthe-
sis of their culture. In the language of the Commission, this inser-
tion is justified when it says, “the amalgam has been developed
throughout the past generation, and its manifestation in the New
Civil Code is therefore natural and unforced.” (Report of the Code
Commission, p. 4; cited in Civil Code of the Phils., Commentaries
and Jurisprudence, Alba and Garcia, 1950 ed., pp. 56-57).

To justify an award for moral and exemplary damages under
Article 19 to 21 of the Civil Code (on human relations), the claim-
ants must establish the other party’s malice or bad faith by clear
and convincing evidence. (Solidbank Corp. vs. Mindanao Ferroalloy
Corp., et al., G.R. No. 153535, July 25, 2005).

How the law was justified.

The codifiers of the Civil Code justified Article 21 by giving an
example, thus:

“A’ seduces the nineteen-year-old daughter of ‘X.” A
promise of marriage either has not been made, or cannot
be proved. The girl becomes pregnant. Under the present
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laws, there is no crime, as the girl is above eighteen years
of age. Neither can any civil action for breach of promise
of marriage be filed. Therefore, though a grievous moral
wrong has been committed, and though the girl and her
family have suffered incalculable moral damage, she and
her parents cannot bring any action for damages. But
under this article, she and her parents would have such a
right of action.”

But it is always said that every good law draws its breath of life
from morals, hence, the Code Commission asked: “would not this
article obliterate the boundary line between morality and law? The
answer is that, in the last analysis, every good law draws its breath
of life from morals, from those principles which are written with words
of fire in the conscience of man. If this premise is admitted, then the
rule is a prudent earnest of justice in the face of the impossibility of
enumerating, one by one, all wrongs which cause damage. When it
is reflected that while codes of law and statutes have changed from
age to age, the conscience of man has remained fixed to its ancient
moorings, one cannot but feel that it is safe and salutary to transmute,
as far as may be, moral norms into legal rules, thus imparting to
every legal system that enduring quality which ought to be one of its
superlative attributes.” (Report of the Code Commission, p. 40.).

Case:

Pe, et al. vs. Pe
5 SCRA 200

Facts:

An action for damages was filed by the parents, brothers and
sisters of an unmarried woman against a married man who frequently
visited her on the pretext that he wanted her to teach him how to
pray the rosary. They fell in love with each other and conducted clan-
destine trysts. The relationship was prohibited by plaintiffs, but
suddenly the woman disappeared. An action was filed based on Ar-
ticle 21 of the Civil Code, but it was dismissed by the lower court.
Plaintiffs appealed.

Held:

The circumstances under which defendant tried to win Lolita’s
affection cannot lead to any other conclusion than that it was he who,
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thru an ingenious scheme or trickery, seduced the latter to the ex-
tent of making her fall in love with him. This is shown by the fact
that defendant frequented the house of Lolita on the pretext that he
wanted her to teach him how to pray the rosary. Because of the fre-
quency of his visits to the latter’s family (he was allowed free access
because he was a collateral relative and was considered as a member
of a family), the two eventually fell in love with each other and con-
ducted clandestine love affairs. Defendant continued his love affairs
with Lolita until she disappeared from the parental home. Indeed,
no other conclusion can be drawn from this c